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PREFACE  TO  THE  FIRST  EDITION. 


Thb  design  of  the  foUowiDg  work  is  not  to  supersede 
other  books,  bat  to  supply  a  want.  Of  the  existence  of 
this  want,  the  author  became  painfully  sensible,  when, 
bj  the  passage  of  a  late  act  of  Congress,  imposing  upon 
the  District  Courts  of  the  United  States  a  quad  admiralty 
jurisdiction  over  certain  causes  arising  upon  the  Great 
Lakes,  he  became  for  the  first  time  unexpectedly  charged 
with  the  duty  of  making  himself  intimately  acquainted 
with  the  limits  of  the  admiralty  jurisdiction  of  the  Courts 
of  the  United  States ;  ^th  the  principles  of  maritime 
law,  pertaining  to  the  several  subjects  falling  within  the 
scope  of  that  jurisdiction ;  and  especially  with  the  forms 
of  Admiralty  Procedure.  This  work  has  its  origin  in  the 
pressing  neces^ty  under  which  the  author  found  himself 
thus  placed ;  and  it  is  now  offered  to  the  public,  in  the 
earnest  hope  that  it  will  prove  useful  to  others. 

The  foregoing  observations,  it  is  true,  apply  with  less 
cogency  to  the  first  than  to  the  second  part  of  the  work ; 
but  if  the  principal  subjects  of  admiralty  jurisdiction  have 
been  more  ably,  and  some  of  them  more  amply  treated 
by  others,  the  author  trusts  that  he  has  not  erred  in 
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believing  tliat  an  exact  and  methodically  arranged 
gummary  of  the  principles  which  belong  to  themi  embra- 
cing a  much  fuller  analjreds  of  the  admiralty  decisions 
of  the  American  Courts  than  has  hitherto  been  attempted, 
could  not  fail  to  be,  at  least,  highly  conyenient.  Such 
is  the  design  of  the  first  part  of  the  work. 

With  respect  to  the  second  part,  it  is  scarcely  necessary 
to\  observe,  that  until  since  the  promulgation  of  the 
Bules  prescribed  by  the  Supreme  Court  of  the  United 
States,  in  1845,  any  attempt  to  describe  the  practice  of 
the  American  Courts  of  Admiralty  must  unavoidably  have 
been  in  a  great  measure  fruitless.  These  jrules  were 
designed  to  constitute  the  entire  frame-work  of  our  system 
of  Admiralty  Practice.  The  aim  of  the  author  has  been, 
first  thoroughly  to  understand,  and  next  to  elucidate 
them.  If  he  has  not  fully  succeeded,  it  is  not  for  want 
of  strenuous  and  persevering  efibrts  to  accomplish  his 
design.  The  difficulties  of  the  task  will  be  best  appre- 
ciated, and  most  readily  acknowledged,  by  the  few  already 
familiar  with  the  subject* 

With  regard  to  the  numerous  Precedents  of  plead- 
ings, processes,  stipulations,  bonds,  etc.,  etc.,  contained 
in  the  Appendix,  the  author  can  only  say  that  he  has 
taken  unwearied  pains  to  render  them  trustworthy  and 
unexceptionable.  Such  of  them  as  are  not  now  for  the 
first  time  published,  difier,  it  will  be  observed,  from  those 
which  have  heretofore  appeared,  in  some  essential  particu- 
lars, as  well  as  in  others  merely  formal ;  but  the  author 
entertains  no  apprehension  that  the  attentive  reader  will 
see  in  these  difierences  any  ground  for  the  imputation  of  a 
love  for  unnecessary  innovation.    Ample  collections  of 
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Forms,  relating  to  actions  at  Law  and  in  Equity,  have  long 
since  been  published ;  but  with  the  exception  of  precedents 
for  the  libel  and  answer,  no  such  collection,  pertaining 
to  actions  in  the  Admiralty,  has,  to  the  knowledge  of 
the  author,  hitherto  appeared  in  this  country(a) ;  and  he 
ventures  to  indulge  the  hope,  that  by  this  effort  on  his 
part  to  supply  the  deficiency,  and  thus  to  contribute,  to 
the  extent  of  his  ability,  towards  the  attainment  of  a 
greater  degree  of  uniformity  and  precision  in  the  forms  of 
procedure  in  the  American  Courts  of  Admiralty,  he  shall 
not  subject  himself  to  the  charge  of  arrogance  or  presump- 
tion. 

In  conclusion,  he  cannot  refrain  from  an  expression 
of  his  sincere  regret  at  the  necessity,  which  his  under- 
taking has  unexpectedly  imposed  upon  him,  of  burthening 
his  professional  brethren  with  so  voluminous  a  work :  but 
he  cannot  tax  himself  with  any  want  of  a  constant  desire 
to  compress  the  numerous  subjects  and  matters,  with 
which  he  had  to  deal,  within  the  narrowest  limits 
compatible  with  his  design;  and  he  trusts  the  learned 
reader  will  meet,  in  its  perusal,  with  no  evidence  to  the 
contrary,  whatever  opinion  he  may  form  of  the  author's 
success  in  this  respect. 

(a)  The  only  publication  of  this  nature  in  England  (with  the  ezcep- 
tkm  of  a  few  scaroelj  intelligible  fragments  contained  in  Ohittj's 
General  Practice)  is  beliered  to  be  the  collection  entitled  Marriott's 
Formulaiy;  a  pasnng  notice  of  which  will  be  found  in  a  note  aooom- 
panying  chapter  second  of  the  second  yolume.  Of  this  work,  it  is 
probable  but  yery  &w  copies  hare  found  their  way  to  this  country. 
From  that  in  the  possession  of  the  author,  which  he  obtained  from 
England  several  years  ago,  he  has  derived  invaluable  aid. 
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Ih  submittiDg  the  present  revised  edition  of  the  following 
work  to  his  professional  brethren,  the  author  deems  it 
proper  to  preface  it  bj  a  few  explanatory  observations 
relative  to  the  manner  in  which  the  revision  has  been 
conducted.  Those  of  his  readers  who  have  been  attentive 
to  the  legislation  of  Congress,  and  especially  to  the  adju- 
dication of  the  Supreme  Court  of  the  United  States,  during 
the  few  years  that  have  elapsed  since  the  original  publici^ 
tion  of  the  work,  will  not  require  to  be  reminded  of  the 
necessity  thereby  imposed  on  the  author  of  largely  modi- 
fying its  contents.  To  have  done  this  exclusively,  by 
means  of  annotations,  would  have  left  the  text  encumbered 
with  many  pages  of  matter  that  had  become  obsolete,  and 
many  more  that  had  become  erroneous.  In  most  instan- 
ces of  these  descriptions,  therefore,  he  has  deemed  it 
expedient  simply  to  conform  the  text  to  the  existing  state 
of  the  law,  while,  in  a  few  others  he  has  adopted  the 
easier  process  of  adding  notes. 

He  has  not  scrupled,  moreover,  to '  avail  himself  of  so 
&vorable  an  opportunity  to  endeavor  to  improve  the 
original  by  modifications  in  a  few  instances,  in  point  of 
arrangement,  the  principle  of  whichi  however,  consists  In 
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bringing  together  at  the  close  of  the  first  chapter,  and  recon- 
stmcting,  what  he  desired  to  say  on  the  kindred  subjects 
of  the  right  of  third  persons  to  intervene  pendente  liUj 
and  the  right  of  demanding  payment  out  of  surplus 
proceeds  in  the  registry  of  the  court,  instead  of  adhering 
to  the  arrangement  of  the  former  edition  where  these 
rights  were  separately  treated. 

The  most  important  of  the  judicial  decisions  above 
alluded  to  is  that,  in  the  case  of  The  Genesee  Chief, 
by  which  the  constitutional  grant    of  admiralty  and 
maritime  jurisdiction  is  declared  to  extend  as  well  to 
inland  waters — the  great  rivers  and  lakes — as  to  the  high 
seas,  and  the  waters  connected  therewith  subject  to  the 
ebb  and  flow  of  tide,  to  which  the  jurisdiction  had  before 
been  supposed  and  uniformly  held  to  be  limited*    This 
important  decision  rendered  it  necessary  to  recompose 
the  first  chapter  and  to  modify  the  language  of  many 
other  parts  of  the  work.    The  author,  as  an  act  of 
justice  to  himself,  has  availed  himself  of  the  opportunity 
thus  afforded  to  offer  some  observations  upon  the  decision 
in  the  case  of  The  Geneseb  Chief,  to  which  he  begs 
leave  to  invite  the  attention  of  the  learned  reader,  as  he 
also  has  of  alike  opportunity  to  comment,  at  considerable 
length,  in  the  second  chapter,  upon  the  decision  of  the 
presiding  judge  of  the  Circuit  Court  of  the  Northern 
District  of  New-York,  in  the  case  of  The  Globe,  in  a 
manner  he  would  gladly  have  avoided,  but  firom  which  he 
did  not  feel  himself  at  liberty  to  abstain.    The  foregoing 
exposition,  the  author  trusts,  will,  in  the  estimation  of  the 
learned  reader,  furnish  a  sufficient  justification  for  his 
omitting  to  preserve  the  paging  of  the  former  edition. 
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The  first  part  of  the  work  haring  been  ooariderably 
enlarged,  it  has  been  deemed  adiruable  to  make  two  sepa- 
ratelj  bound  yolumesi  which,  however,  the  author  is 
happy  to  assure  his  professional  brethren,  are  to  be  sold 
at  a  lower  price  than  the  very  high  one  which,  without 
his  assent  or  approbation,  and  to  his  mortification  and 
regret,  was  exacted,  on  account,  as  he  understood,  of 
riyalries  in  which  he  had  no  concern,  for  copies  of  the 
first  edition  in  one  volume. 


ERRATA. 

Page  26,  line  6,  for  "  tonnage,"  read  towage. 
231,  line  15,  for  ^  laws,"  read  loBses. 
233,  expunge  lines  23, 24,  25,  by  inadyertence  reprinted. 
252,  in  3d  ride  note,  for  "  The,"  read  Its. 
345,  at  the  end  of  note  (6),  for  103,  read  142. 
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VOLUME  L 


JUEI&DICTION 


CHAPTER  I. 

BnEBHT  OT  THB  Aduxraltt  akd  Mabitimb  Jubisdiotxoh  ov  thb 

Unitxd  States. 

Ths  Constittition  c^  the  TTnited  States  declares  tbat  sztent 

of  the 

the  jadicial  power  shall  extend  "  to  all  cases  of  ad-  jSSSKa 
niiralty  and  maritime  jurisdiction;"  and  by  the  Jn-  V^ 
diciary  Act  of  September  24,  1789,  it  is  enacted  SS,Sjy 
that  the  District  Courts  "  shall  have  exclusive  origi-  ^^ 
nal  cognizancfe  of  all  civil  causes  of  admiralty  and 
maritiTTurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  waters  which 
are  navigable  from  tlie  sea  hy  vessels  of  ten  or  more 
tons  burden,  within  their  respective  districts,  as  well 
as  upon  the  high  seas ;  saving  to  suitors,  in  all  ctees, 
the  r^lijl^af  a  common  law  remedy,  where  the  com- 
mcm  kvlff  competent  to  give  it.^ 


t 

<« 


2  ADMIBALTT  JUBISmCIIOK. 

TOTj^i.  i^e  jurisdiction  (XMiferred  by  the  «ct  with  respect 
to  civil  causes,  it  will  be  observed,  is  in  terms  exact- 
ly coextensive  with,  this  oonstitational  grant.  In 
order,  therefore,  to  determine  the  limits  ,of  the  ad- 
miralty jnrisdiction  possessed  by  the  District  Courts 
it  becie  necessaiyTascertaL  the  just  scope  of 
this  grant;  or,  in^her  words,  to  d^tJune  tie^e 
interpretation  of  the  wonls  "admiralty  and  man- 
time  jurisdiction.''  This  inquiry,  however,  proved 
to  be  one  of  no  little  difficulty  and  embarrassment, 
and  it  accordingly  led  to  a  very  marked  diversity 
of  opinion^not  only  among  the  judges  of  the  District 
Courts,  but  also  among  the  justices  of  theSupreme 
Court    Recourse  was  naturally  had  to  the  decisions 

jg.  ^  of  the  E-gia.  coorH  «.d  it  ™  ^.oudy  M^ 

ed  that  these  decisions  were  obligatory  upon  ours. 
But  the  jurisdiction  of  the  High  Court  of  Admiralty, 
invaded  and  crippled  as  it.  had  been  by  prohibitions 
from  the  Court  of  King's  Bench,  in  the  time  of  Lord 
CoKB,  was  found  to  be  restricted  to  bounds  so  narrow, 
especially  in  cases  arising  ex  oonircuAu^  as,  in  the 
ultimate  judgment  of  a  majority  of  the  judges  of  the 
Supreme  Court,  to  render  them  unfit  for  unqualified 
adoption  in  this  country.  The  departures  from 
them  were,  however,  slight,  and  were  made  with 
cantious  and  timorona  steps ;  and  in  one  highly  im- 
portant  particular  they  were  by  common  consent 
»  to  tid»  ngidly  adhered  to.  It  was  a  settled  principle  of 
Miopied.  English  jurisprudence,  that  the  admiralty  jurisdic- 
tion was  limited  to  cases  arising  on  the  ocean  or  on 
tide  waters,  and  in  the  first  case,  in  which  it  became 
the  duty  of  the  Supreme  Court  authoritatively  to 
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define  the  limite  of  the  admiralty  jurisdiction,  so  far  as  ^'"i^*  *• 
it  depended  on  locality,  this  principle  was  nnanimouek 
ly  adopted.  The  snit,  institated  in  the  District  Conrt 
of  Kentucky,  was  for  wages  earned  on  a  voyage 
from  Shippingport,  in  that  state,  np  the  Mississippi 
and  Missouri  and  back  again  to  the  port  of  depar- 
ture. The  libel  was  dismissed  by  the  District  Court 
for  want  of  jurisdiction,  and  the  libelants  having 
appealed  from  the  decree,  it  was,  apparently  with- 
out the  slightest  hesitation,  affirmed  by  the  Supreme 
Court  "  In  the  great  struggles,'^  said  Mr.  Justice 
Stobt,  in  delivering  the  opinion  of  the  Court,  "  be- 
tween the  courts  of  common  law  and  the  admiralty, 
the  latter  never  attempted  to  assert  any  jurisdiction 
excep€  over  maritime  contracts.  In  respect  to  con- 
tracts for  the  hire  of  seamen,  the  admiralty  never 
pretended  to  claim,  nor  could  it  rightfully  exercise 
any  jurisdiction,  except  in  cases  where  the  service 
was  substantially  performed  or  to  be  performed 
upon  the  sea,  or  waters  within  the  ebb  and  flow  of 
tide.  This  is  the  prescribed  limit  which  it  is  not  at 
liberty  to  transcend.  We  say  the  service  was  to  be 
substantially  performed  on  the  sea,  or  on  tid^e  water, 
because  there  is  no  doubt  that  the  jurisdiction  exists, 
although  the  commencement  or  termination  of  the 
voyage  may  happen  to  be  at  some  place  beyond  the 
reach  of  tide.  The  material  consideration  is,  wheth- 
er  the  service  is  essentially  a  maritime  service.  In 
the  present  case,  the  voyage,  not  only  in  its  com- 
mencement and  termination,  but  in  all  its  interme- 
diate progress,  was  several  hundred  miles  above  the 
ebb  and  flow  of  tide,  and  in  no  just  sense  can  the 
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y^i.  wagea  be  considered  as  earned  in  a  maritime  *^€m<> 
ployment(a)," 

This  principle  was-  distinctly  reaffirmed  and  en^ 
forced  in  the  subsequent  case  of  The  Steamboat 
Orleans  v.  PhixbuSy  which  originated  in  a  contro- 
versy between  part  owners,  whose  yessel  had  been 
employed  in  navigating  between  the  port  of  New 
Orleans  and  the  interior  towns  on  the  borders  of  the 
Mississippi  and  its  tributary  streams;  and  in  aooord- 
ance  with  the  principle  established  in  the  case  of 
The  Jefferson^  the  admiralty  jurisdiction  over  the 
case  was  denied,  although  one  of  the  termini  of  the 
voyages  of  the  vessel  was  within  tide  water(&). 

In  the  intermediate  case  of  Pe^imo  v.  Howard, 
which  was  a  suit  in  admiralty  for  labor  and  services 
in  repairing  the  steamboat  Plavter^  at  New  Orleans, 
the  jurisdiction  was  sustained  on  the  grounds  alone 
that  the  place  where  the  repairs  were  made  was 
within  the  ebb  and  flow  of  tide,  and  that  the  just 
inference  from  the  pleadings  and  evidence,  in  the 
opinion  of  the  Court,  was,  that  the  Pkmter  was  to 
be  considered  as  a  vessel  employed  in  navigating 
tide  waters.  In  this  case  the  Court  also  laid  down 
another  important  principle,  viz :  that  those  rivers 
in  which  the  tides  of  the  ocean  occasion  a  regular 
rise  and  fall  of  the  water,  although  the  current  may 
not  be  turned  back,  are  to  be  deemed,  to  that  extent, 
tide  waterB(c). 

(a)  The  Steamboat  TfumoM  J^ereon^  10  Wheaton's  B.,  428  (6  Gor- 
tis^  Decifi.  S.  0.,  465). 

(b)  11  Peters's  R.,  175  (12  Curtis's  Decis.  S.  C,  391). 
\e)  7  Peten's  R.,  324  (19  Gurtb's  Decis.  S<  0.,  506). 
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This  interpretatioii  of  the  langaage  of  the  Consti-  ^^^-  ^• 
tation  and  Judiciary  Act,  of  course,  excluded  as  um  ex^ 
veil  the  great  lalces  as  all  navigable  streams  beyond 
the  influence  of  the  ebb  and  flow  of  tide.  Nor  did 
this  conseqtlence  or  the  gross  inconsistency  it 
involved  escape  the  attention  of  the  Court.  But 
the  commerce  carried  on  upon  these  waters,  at  the  ( /^  ^  -^  ^  ^ 
date  of  the  decision  in  the  case  of  Th^  Jefffrson.  was  C  i 
trivial,  comptt*ed  with  the  magnitude  it  has  since  v 
fKttained,  and  the  jealous,  not  to  say  hostile  spirit 
towards  the  admiralty  jurisdiction  then  entertained 
by  many  of  the  legal  profession,  and  from  which  the 
Supreme  ©ourt  itself  was  not  wholly  free,  discoui^ 
aged  the  desire  that  could  not  but  have  been  felt, 
and  restrained  any  effort  &at  might  otherwise  have 
been  made,  by  the  Court,  to  avoid  this  absurd  incon- 
gruity by  a  more  liberal  construction  accordant  with 
the  s{Hrit  of  the  Coi&titulion  and  the  actual  exigen- 
ces of  the  case.  Had  the  decision  of  the  question  been 
deferred  until  our  inland  navigation  and  commerce 
had  increased,  as  it  has  long  since  done,  more  than  a 
hundred-fold,  and  until  the  superior  adaptability  and 
value  of  the  admiralty  remedies  had,  as  they  have 
since,  become  better  understood,  it  may  reasonably  be 
supposed  that  the  Court  would  have  been  irresista* 
bly  led  to  a  different  conclusion.  Nevertheless,  the 
glowing  importance  of  this^commerce  was  already 
sufficient  t^jt  awaken  sdicitude  for  its  prosperity,  and 
it  is  evident  from  the  language  of  the  Oburt  that  its 
exclusion  from  the  admiralty  jurisdiction  was  contem- 
plated with  regret ;  for,  while  yielding  to  the  sup- 
posed necessity  of  this  exclnsicm,  the  Court  seenvi  to 


'> « t  • « 


•u.   * 


rf*«        /  « 


6  ADMIRALTY  JURISDICTION. 

voL^i.  have  been  aimous,  if  possible,  to  devise  an  antidote 
for  the  eyiL  This  desire  is  manifested  by  the  fol- 
^  lowing  observations  contained  in  i;he  judgment  of 
the  Gonrt,  as  deUvered  by  Mr.  Justice  Stoby: 
^  Whether,  under  the  power  to  regxdtfte  commerce 
among  the  states,  Congress  may  extend  the  remedy 
by  the  summary  process  of  the  admiralty,  to  the 
case  of  voyages  on  the  western  wateiB,  it  is  uimece^ 
sary  for  us  to  consider.  '  K  the  public  inconvenience, 
from  the  want  of  a  process  of  an  analogous  nature, 
shall  be  extensively  felt,  the  attention  of  the  Legis- 
lature will  doubtless  be  drawn  to  the  subject.'^ 

This  was  said  in  1825,  and  just  twenty  years  later 
Congress  saw  fit  to  pass  the  act  entitled  ^An  act 
extending  the  juriediction^  of  the  District  Qyurte  to 
certain  cases  vpon  the  lakes^  and  navigable  waters 
connecting  the  same."" 

The  act  consists  of  a  single  section,  and  is  as  fol- 
lows: 

A«t  of  Mbb  *^  ^^  it  enacted  by  the  Senate  and  House  of  Bepresentativee  of 
^  *  the  United  States  of  America^  in  Congress  assembled^  That  the 
District  Courts  of  the  United  States  shall  have,  possess  and  exer- 
cise the  same  jurisdiction,  in  matters  of  contract  and  tort  arising 
in,  upon  or  concerning  steamboats  and  other  vessels  of  twenty 
tons  burden  and  upwards,  enrolled  and  licensed  for  the  coasting 
trade,  and  at  the  time  employed  in  the  business  of  commerce  and 
navigation  between  ports  and  places  in  different  states  and  terri- 
tories upon  the  lakes  and  navigable  waters  connecting  the  said 
lakes,  as  is  now  possessed  and  exercised  by  the  said  courts  in 
cases  of  the  like  steamboats  and  other  vessels  employed  in  navi- 
gation and  commeroe  upon  the  high  seas,  or  tide  waters,  within 
the  adimnlty  and  maritime  jurisdiction  of  the  United  States ; 
and  in  all  suits  brought  in  such  courts,  in  all  such  matters  of 
contract  or  tort,  the  remedies,  and  the  forms  of  process,  and  the 
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modes  tyfpTooeoAng,  shall  be  fke  same  as  are  or  may  be  nsed  by  chap.  1. 
such  courts  in  cases  of  {idmiralty  and  maritime  jurisdiction ;  and 
the  maritime  law  of  thei  United  States,  so  fiir  as  the  same  is  or 
may  be  applicable  thereto,  shall  constitute  the  rule  of  decision  in 
such  suits,  in  {he  same  manner,  and  to  the  same  extent,  and  with 
&e  same  equities,  as  il  now  does  in  cases  of  admiralty  and  mari- 
time jurisdiction  ;  saying,  however,  to  the  parties  the  right  of 
trial  by  jury,  of  aU  &cts  put  in  issue  in  such  suits,  where  either 
party  shall  require  it;  and  saying  also*  to  the  parties  the  right  of 
a  concurrent  remedy  at  the  commqn  law,  where  it  is  competent 
to  giye  it^  and  any  concurrent  remedy  which  may  be  given  by  the 
state  laws,  where  such  steamer  or  other  vessel  is  employed  in  such 
bnmness  of  conmierce  and  nayigation^(  a  ). 

In  the  first  case  that  arose  under  this  act,  very  25,j2ff"*^ 
soon  after  its  passage,  in  the  District  Court  for  the  £"  hSISmh 
Northern  District  of  New-York^  its  constitutionality  New-Ton:, 
was  strenuously  controverted  at  bar,  and  was  doubt- 
ingly  assumed  rather  than  formally  adjudicated  by 
the  Court    In  cases  subsequently  occurring  in  that 
court  during  the  next  year  or  two,  the  validity  of 
the  act  was  tacitly  conceded*    It  was  under  these  ^^^^^  «f  it 

111  tllA  flist 

circumstances,  and  before  any  light  had  been  shed  pSSSH^ 
on  the  subject  from  any  external  source,  that  the 
first  edition  of  this  work  Vas  prepared  for  the  press 
and  published.  The  act  was  too  important  not  to 
require  a  particular  notice,  and  as  the  author,  at  that 
time  holding  the  office  of  District  Judge,  was  actually 
engaged  in  carrjning  it  into  effect,  he  deemed  it 
bcumbent  on  Imn  to  undertake  the  embarrassing 
task  of  discussing  its  constitutionality.  Any  attempt 
to  vindicate  it  on  the  ground  that  the  constitutional 
grant  of  admiralty  jurisdictipn  comprised  other,  than 

(  a)  Act  of  Felmiaiy  26^  ia45;  5  Stat  at  Laige,  726,  ch.  20. 
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Tou  1.  <ti^Q  waters^  was  forbidden  to  him  by  the  decisions 
of  the  snpreme  jadicial  tribunal  of  the  nation ;  and 
to  have  argued,  nevertheless,  that  Gongi'ess,  in  reality, 
looked  to  this  grant  as  the  source  of  its  authority  to 
pass  the  act,  would  have  been,  according  to  those 
decisions,  equivalent  to  a  charge  of  intentional  usur- 
pation. But  in  truth  the  circumstances  under  which 
the  act  was  passed,  iti  title,  its  obvious  intent,  and 
the  very  nature  of  its  provisions,  appeared  to  the 
liuthor  wholly  inconsistent  with  this  hypothAns. 
In  organi^dng  the  judicial  department  of  the  gov- 
ernment, Congress  possessed  a  discretionary  author- 
ity to  suffer  any  portion  of  the  mass  of  judicial  pow- 
er confided  to  the  nation,  except  the  original 
jurisdiction  vested  in  the  Supreme  Court  by  the 
Constitution  itself  to  remain  dormant,  either  by  ex- 
press exceptions,  or  by  omitting  to  provide  for  its 
exercise.  And  assuming  the  admiralty  jurisdiction 
conferred  by  the  Constitution  to  have  extended  as 
well  to  interior  as  ocean  navigation  and  commerce, 
it  might  in  this  manner,  nevertheless,  have  been  ex- 
pressly restricted  to  the  latter.    If  this  had  been 

• 

done,  and  so  remained  until  the  passage  of  the  act 
of  1845,  the  natural  inference  would  have  been  that 
it  was  designed,  though  by  no  means  aptly  framed, 
for  the  purpose,  partially  to  supply  the  deficiency. 
But  the  actual  predicament  of  the  case  was  the  re- 
verse of  this.    The  power  vested  in  Congress  by  the 
constitutional  grant  of  admiralty  jurisdiction  in  civil 
i^igMg^^  cases  had  already  been  exercised  and  es^austed  by 
^fSS^^  conferring  on  the  District  Courts  jurisdiction  of  "  all 
jmmm     civil  causes  of  admiralty  and  maritime  jurisdiction.'^ 
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Snch  was  tlie  d^)odtion  that  ];iad  been  made  of  this   ^^hip.  i. 
branch  of  the  judicial  power,  by  the  Congress  of 
1789,  in  the  organic  Judiciary  Act,  and  the  law  in 
this  req>ect  remained  imchanged  until  the  passage 
of  the  act  of  1846.    If  therefore  the  admiralty  ^S&S^ 
jurisdictioQ,  as  defined  in  the  Constitution,  extended  SSSSI^ 
to  controversies  arismg  "  on  the  lakes  and  navigable 
waters  ccmnecting  ^he  same,"  it  had  already  been 
conferred  in  more  ample  terms  on  the  District  Courts, 
and  the  new  act,  instead  of  being  entitled  ^^An  ack 
extendinff  the  JurisdicHan  of  the  District  Courts," 
should  have  been  denominated  an  act  cvrtcnling 
the  admiralty  jnrisdicticm  of  these  courts,  in  ^^  cases 
arising,"  &c. 

It  was  unquestionably  the  intention  of  Congress,  uguastr* 
however,  as  the  title  of  the  act  imports,  to  enlarge 
the  jurisdiction  of  the  District  Courts  by  extending 
it^  for  the  first  time,  to  the  cases  specified,  and 
authoriadng  the  use  of  the  admiralty  forms  of  pro- 
cess in  its  exercise.  But  to  suppose  that  it  was  in- 
tended to  extend  the  admiralty  jurisdiction  of  these  ' 
courts,  would  be  to  impute  to  Congress  not  only  very 
gross  inccmsistency,  .but  a  defiance  of  the  decisions 
of  the  Supreme  Court  Such  a  hypothesis  did  not 
seem  to  the  author  to  be  admissible,  and  the  only 
remaining  alternative  was  to  refer  the  act  to  the 
authority  confeired  by  the  Constitution  on  Congress, 
to  regulate  commerce  among  the  several  states. 
That  it  was  no  ^asy  matter  to  maintain  the  consti- 
tutionality of  the  act  on  this  ground,  theauthor  was 
but  too  well  aware ;  but  it  seemed  to  him,  never- 
theless, snffieiently  manifest  that  this  was  in  fieu^t  the 
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^^^  groimd  on  wUch  the  L^;ifllatiire  had  proceeded*  In 
tfie  Hist  place  it  was,  in  the  opinion  of  the  author,  a 
circnmstance  of  no  trivial  importance  that  the  Sa- 
preme  Court,  when  in  the  act  of  nnequivoeally  deny* 
ing  the  applicability  of  the  grant  of  admiralty 
jurisdiction  to  inland  commerce,  had,  aa  already 
stated,  indicated  the  power  to  regulate  conlmerce 
between  the  states  as  the  source  from  which  the 
authority  to  pass  precisely  such  an  act  as  this  might 
be  drawn;  for  it  seemed  highly  improbable  that 
either  the  decision  or  the  intimation  tha.t  accompa- 
nied it  had  been  overiooked  by  Congress.  The  act^ 
upon  its  face,  moreover,  appeared  to  infer  a  diis- 
claimer  of  the  power  to  confer  admiralty  jurisdic- 
tion. It  is  true,  it  ordains  that  ^^  the  District  Courts 
of  the  United  States  shaU  have,  possess  and  exercise 
the  same  jurisdiction,''  in  the  cases  specified,  ^^as  is 
now  possessed  and  exercised  by  the  said  courts'* 
in  cases  arising  out  of  navigation  and  commerce 
'*  upon  the  high  seas,  or  tide  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  United 
States ;"  but  it  directs  also  that  *^  in  all  suits  brought 
in  such  courts,  and  in  all  matters  of  contract  or  tort, 
the  remedies  and  the  forms  of  process,  and  the  mode 
of  proceeding,  shall  be  the  same  as  are  or  may  be 
used  by  such  courts  in  cases  of  admiralty  and  mari- 
time jurisdiction ;  and  the  maritime  law  of  the 
United  States,  so  far  as  the  same  is  or  may  be  ap- 
plicable thereto,  shall  constitute  the  rule  of  decision 
in  such  suits."  These  latter  provisions,  so  pertinent 
in  such  an  act  passed  in  virtq^  of  the  power  to  regu- 
late commerce,  were  clearly  supererogatory  in  an 
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acfe  eKtending  the  admiralty  jurisdiction  proper.   ^^'^  ^' 
Korwill  the  attentive  reader  fail  to  observe  l^at 
they  are  in  striking  accordance  with  the  suggestions 
of  the  Snpreme  Court  in  the  case  of  T^he  Jefferson. 

The  act  presented  another  feature  also,  of  no  light 
significance,  tending  to  the  same  conclusion.  The 
suggestions  of  the  Supreme  Court  were  limited  to 
"the  power  to  regulate  commerce  between  the 
states  ;^  and  the  jurisdiction  which  the  act  purports 
to  confer  is  studiously  restricted  to  matters  relating  to 
vessels  "  of  twenty  tops  burden  and  upwards,  enroll- 
ed and  licensed  for  the  coasting  trade,  and  at  the 
time  employed  in  the  business  of  commerce  and 
navigation  between  ports  and  plaaes  in  different 
states  and  territories.'^  Why  were  these  limitations 
imposed,  unless  for  the  expre^  purpose  of  confin- 
ing the  new  jurisdiction  within  the.  scope  of  the  pow- 
er to  regulate  commerce,  and  that^  too,  the  one  par- 
ticular branch  of  it  indicated  by  the  Supreme  Court? 
To  say  nothing  of  commerce  with  the  British 
dominions,  the  extension  of  th$  admiralty  remedies 
to  voyages  between  places  in  the  sam^^  state  —  Dun- 
kirk, Buffiilo,  Lewiston,  Oswego,  Sacketts  Harbor 
and  Ogdensburgh,  in  the  State  of  New-York,  for 
example  —  was  as  much  needed,  and  would  have 
been  as  usefol,  as  to  voyages  between  places  in  dif- 
ferent states* 

It  was  under  tiiese  circumstances  and  these  views 
of  the  subject  that,  in  the  first  edition  of  this  work, 
the  author  felt  himself  constrained  to  speak  of  the 
act  in  the  terms  he  did,  and  to  denominate  the  ju- 
risdiction conferred  by  it  a  qvMi  admiralty  juris- 
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Tor*^!.    dictioB(a).     Nor  was  he  singalar  in  his  Tiews  of 
thd  subject.    In  The  Nem  Jersey  Steam  Ncmgaiion 

(a)  The  followiog  is  the  passage  here  referred  to,  preceded  by  a 
recital  of  the  act:  '*  In  the  first  case  which  arose  in  the  Northern  Dis- 
trict of  New-York,  under  this  act,  its  constitutionality  was  strenuous* 
ly  denied ;  and  if,  as  was  insisted  by  the  oounsel  who  uiged  the  ob» 
*  jectioQ,  the  act  is  to  be  oonsidered  as  assnining  to  confer  admiraUy 
jurisdiction,  ob  sttch,  it  is  evident  from  what  has  already  been  stated, 
that  Congress  had  no  authority  to  pass  it.  But  the  terms  of  the  act 
are  not  such  as  necessarily  to  require  this  construction ;  nor  does  its 
language  imply  a  reliance  on  the  constitutional  grant  of  admiralty  and 
maritime  jurisdiction,  as  the  souroe  of  the  power  exercised  in  its  enact- 
ment. On  the  contrary,  Congress  seems  to  have  had  an  eye  rather  to 
those  proyisions  of  the  Constitution  which  confer  upon  the  national 
Legislatiire  power  '*  to  regulate  commerce  witii  foreign  nations,  among 
ikeaeveral  itatet^  and  with  the  Indian  tribes ;"  and  upon  the  judiciary, 
jurisdiction  of  '^all  cases  arising  under  the  laws  of  the  United  States :'' 
and  to  have  intended  merely  to  subject  the  descriptions  of  cases  speci- 
fied in  the  act  to  the  practical  operation  of  these  constitutional  pro- 
tisions,  and,  9ub  modo,  to  the  admiralty  flupoA  of  prooedura. 
.  The  want  of  power  in  Congress  to  regulate  conuneroe  was  one  of 
the  chief  defects  in  the  Articles  of  Confederation ;  and  this  power  is 
among  the  most  important  and  necessary  of  the  legislatiye  powers  con- 
ferred by  the  present  Constitution.  It  is  held  to  be  exclusive.  There 
are  cogent  reasons  why  it  should  be  so;  and  the  term  refftUate — a 
word  of  yexy  comprehensive  import — ^^dearly  indicates  the  intention  of 
its  fi*amer8  to  make  it  so.  (GHbbom  v.  Ogden,  9  Wheaton's  R.,  1. ;  5 
Oond.  R.,  562.) 

In  virtue  of  this  ample  power.  Congress  may  doubtless  define  the 
force  and  effect  of  commercial  contracts,  and,  independently  oi  state 
laws,  devise  and  prescribe  reme^es  for  their  violation,  and  for  torts 
and  injuries  committed  ia  the  prosecution  ci  commerce ;  subject  only 
to  the  co]i8titutional  restriction  requiring  the  right  of  trial  by  jury  to 
be  preserved  in  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars.  And  this,  in  effect,  is  what  Congress 
may  be  supposed  to  have  designed  to  do  by  the  above  recited  act,  so 
fiur  as  one  of  the  branches  of  commerce  specified  in  the  Constitution  is 
concerned,  viz :  that  "  among  the  several  states." 

The  cases  designated  in  the  act  are,  in  their  nature,  of  common  law  ju- 
risdiction ;  and  as  such,  they  were  cognizable  in  the  state  courts,  and, 
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Comparty  v.  The  M&rohcmii  BmCk  ^  Bott&n  (6    <^-*- 
Howard's  R,  844),  decided  at  the  next  term  of  the 
Supreme  Court,  Mr.  Wbbsxeb,  as  counsel  for  the 
respondents,  without  any  prafessionAl  motives  for 
misinterpreting  the  act,  took  occasbn  to  observe  » 

that  *^  U  pitched  the  power  vpon  tha  vyrong  location.^ 
Its  proper  home  was  in  the  admiraltj  and  maritime     ^ 
grant,  as  in  all  reason,  and  in  the  common  sense 
of  all  mankind  out  of  England,  admiralty  and  mari-  aee^dficT 
time  jurisdiction  ought  to  extend,  and  does  extend, 
to  aU  navigable  waters,  fresh  or  salf    But  in  ^m^^ 
a  late  case    whieh    arose   in  the    Northern   Dis- 
trict of  New-Tork,  in  which  the  plaintiff  sought 
to  recover  the  value  of  a  schooner  and  her  cargo, 
sunk  by  a  collision  on    Lake    Ontario,    the  act 
was  held    by   the  Supreme  Court,  on  appeal,  to 
be  wholly  indefenriWe  as  an  exercise  of  the  power 
of  Congress  to  regulate  commerce ;  but  it  was  ad- 


itl J,  in  the  iMtioaal  ooortfl^  where  the  dtiseoBhip  of  the  ptr- 
tiee  was  each  m  to  confer  jurisdiction. 

When  proeecuted  in  the  state  trihunals,  they  ^ere  of  course  to  he 
goremed  hy  the  state  kws,  hoth  as  concerned  the  rights  of-4he  parties 
and  the  fonns  of  Judicial  proceeding :  and  such  was  also  the  case  in  th^ 
national  courts;  the  Judiciary  Act  of  1789  haying  adopted  the  state 
laws  as  rules  of  dedsion  in  trials  at  common  kw,  and  the  process  acts 
of  1789  and  1792  haying  adopted  the  state  forms  of  procedure.  The 
otgect  of  this  act  vp^eaxB  to  he,  first^^to  bruqg  these  cases  within  the 
eogniatncie  c^the  District  Courts,  without  regard  to  the  citizenship  of 
the  parties,  as  cases  arising  under  a  law  of  the  United  States  (that  is 
to  say,  under  the  act  itself) ;  and,  secondly,  as  &r  aa  it  could  consti- 
totkmalty  be  done,  to  apply  to  them  the  same  rules,  both  of  procedure 
and  of  decision,  as  if  they  had  pertained  to  ocean  instead  of  inland 
nayigation,  and  so  been  strictly  of  admiralty  jurisdiction  ^  or,  in  other 
words,  to  subject  them  to  the  operation  of  the  maritime  kw  of  the 
United  States. 


14 


ADMIRALTY  JUMSDICnON. 


▼o^^  judged  nevertheless  to  be  valid  "  on  the  ground  that 
the  lakes  and  the  navigable  waters  connecting  them 
are  within  the  scopei  of  the  admiralty  and  maritime 
jorisdiction,  as  known  and  understood  in  the  United 
States  when^  the  Constitution  was  adopted.^  ^  K,^ 
said  Chief  Jnstic#  Taitey,  in  pronouncing  the  judg^ 
ment  of  the  Court^  ^^  the  meaning  of  these  terms 
was  now  for  the  first  time  brought  before  the  Court 
'  for  consideration,  there  would,  we  think,  be  no  hesi- 
tatiou  in  saying  that  the  lakes  and  their  connecting 
^  waters  were  embraced  in  them.  These  lakes  are  in 
truth  inl^d  seas.  Different  states  border  on  them 
on  one  side,  and  a  foreign  nation  on  the  other.  A 
great  and  growing  commerce  is  carried  on  upon 
them  between  different  states  and  a  foreign  nation, 
'  which  is  subject  to  all  the  incidents  and  hazards 
.  that  attend  commerce  on  the  ocean.  Hostile  fleets 
have  encountered  on  them,  and  prizes  have  been 
.  made ;  and  every  reason  which  existed  for  the  grant 
of  admiralty  jurisdiction  to  the  general  govern- 
ment on  the  Atlantic,  applies  with  equal  force  to 
the  lakes.  There  is  equal  necessity  for  the  instance 
and  the  prize  power  of  the  admirality  court  to  ad- 
minister international  law,  and  if  the  one  cannot  be 
abolished  neither  can  the  other.^  Regarding  the 
subject  under  this  aspect,  the  Court  was  led  to  the 

coL^  tut  th.  dogl  re^rioti,*  *.  ~taW.7 
jurisdiction  to  tide  waters,  borrowed  from  the  juris- 
prudence of  England,  where  all  public  waters,  with  a 
few  small  and  unimportant  exceptions,  were  of  this 
description,  was  inapplicable  to  this  country,  differing, 
in  this  respect^  so  widely  in  its  |)hysical  features,  and 
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that  it  0i^t  to  be  discarded  as  unreasonable  and  ^y^j^^* 
faUacions.    The  reasons  for  this  decision  extend  as 
well  to  all  public  riyers  and  other  waters  wher^ 
commerce  is    carried  on  between  states,  or  with 
foreign  nations,    as  to  tile  lakes,  and  the  former  i^ 

9S  well  as  the  latter  were  e2}>re6sly  declared 
to  be  embraced  by  the  newly  established  .prin* 
eiple.  The  judgment  is  elaborate,  and  is  strongly  ^ 
marked  by  the  remarkable  perspicacity  and  Tigor  . 
that  uniformly  characterize  the  judicial .  opin« 
ions  of  the  eminent  Judge  by  whom  it  was  pro- 
nounced. The  Court  was  by  no  means  ini^^nsible  to 
tiie  high  respect  due  to  the  decision  in  the  case  of 
The  Thomae  Jefereon^  and  yielded  only  to  a  sense 
of  imperative  duty  in  overruling  it.  That  case,  it 
was  observed^  "  did  not  decide  any  question  of  pro-  • 
perty,  or  lay  down  any  rule  by  which  the  right  of 
property  should  be .  determined.  If  it  had,  we 
should  have  felt  ourselves  bound  to  follow  it^  not-  . 
withstanding  the  opinion  we  have  expressed  *  * 
*  *  In  such  a  case,  stc^e  decisis  is  the  safe  and 
established  rule  of  judicial  policy,  and  should  always 
be  adhered  to.  *  *  *  *  But  the  decision  re- 
ferred to  has  no  relation  to  rights  of  property.  It  was 
a  question  of  jurisdiction  only,  and  the  judgment  we 
give  can  disturb  no  right  of  property  nor  interfere 
with  any  contracts  heretofore  made.  And  as  we 
are  convinced  that  the  former  decision  was  founded 
in  efior,  and  that  the  error,  if  not  correpted,  must 
produce  serious  public  inconvenience  and  loss,  it 
becomes  our  duty  not  to  perpetuate  it(a).'' 

(a)  The  Propdler  Oentmfldrfi  ^  Howard's  R.^  443  (19  Onrtis's 
Beds.  6. 0.,  233). 
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▼^.  It  njgy  }yQ  presumed  that  this  interpretation  of 
the  Gonstitutton  will  generally  be  regarded  with 
favor.  K  adhered  to,  as  it  doubtless  wiU  be,  it  will 
oonstitute  an  important  epoch  in  the  histocy  of  our 
national  jurisprudence  For  myself  believing  it  to 
be  sound  and  beneficent,  I  rejoice  that  it  has  at 
length  been  adopted  and  authoritatively  proclaimed. 
But  I  am  obliged^  nevertheless,  to  withhold  my 
assent  from  much  of  what  is  said  by  the  Court  of 
the  act  of  1845.  Gheerfhlly  conceding,  as  I  do,  the 
sufficiency  of  the  reasons  assigned  for  deciding  that 
its  oonstitutionality  cannot  be  maintained  in  virtue 
of  thepower  to  r^ate  commerce,  I  caanot  acqm- 
esce  in  the  conclusion  of  tlfi  Court  that  ^4t  is  evi- 
dent from  the  title  as  well  as  the  body  of  the  law, 
that  Congress,  in  passing  it,  did  not  intend  to  exer- 
cise their  power  to  regulate  commerce ;  nor  to  de- 
rive their  authority  from  that  article  of  the  Consti- 
.  tution*"  The  reasons  given  by  the  Court  for  this 
conclusion  appear  to  me  wholly  unsatisfactc^,  and 
I  cannot  but  think  that  I  have  already  shown  them 
to  be  fallacious. 
SSJSor  '  The  act  of  1846  having  led  to  the  correction  of 
touiecaM^  an  unfortunate  mistake,  the  practical  evils  of  which 
^^"^  would  probably  otherwise  have  been  of  long  continu- 
ance, its  passage  ought  not,  perhaps,  to' be  regarded 
as  a  misfortune.  But  its  complication  with  the  great 
question  decided  by  the  Court  is  much  to  be  regret- 
ted. It  was  a  disturbing  and  embarrassing  element 
The  assumed  necessity  of  maintaining  its  validity, 
and,  for  that  purpose,  of  referring  it  to  the  grant  of 
admiralty  jurisdiction,  has  imparted  a  false  coloring 
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to  the  decision;  and  the  act  now  stands  an  incon-  ^"^^'^ 
groons  and  mischievous  excrescence  npon  onr  judicial 
system.  If  the  court  had  come  to  the  conclusion 
that  it  ought  to  be  regarded  and  treated  as  a  regu- 
ktion  of  conmierce,  and  consequently  void,  thus 
leaving  the  jurisdiction  of  the  district  court  to  rest 
simply  on  the  authority  of  the  Constitution  and  the 
Judiciary  Act  of  1789,  the  newly  discovered  juris- 
diction would  have  been  placed  in  harmony  witl^ 
the  old^  and  would  have  more  than  effectuated  the 
policy  of  the  act  of  1845.  While  this  act  remaius, 
if  it  is  to  be  operative  at  all,  it  can  only  be  in  direct 
opposition  to  the  actual  legislative  intent,  as  an  act 
arbitrarily  and  injuriously  curtailing  a  jurisdiction 
ensting  independently  of  it.  It  becomes  a  serious 
judicial  questiofa,  therefore,  whether  it  is  not  super- 
seded and  rendered  nugatory  by  the  late  decision 
of  the  Supreme  Court  If  not,  few,  probably,  will 
doubt  that  it  ought  to  be  repealed.  While  it  is 
suffered  to  remain,  the  district  courts,  it  may  be 
presumed^  will  consider  themselves  bound,  according 
to  the  nugdm,  easpreaaio  wdue  eonckcsio  est  aUeriua^ 
to  restrict  themselvesf,  with  respect  to  the  lakes  and 
their  connecting  straits,  to  the  jurisdiction  it  de- 
finee(d().  Elsewhere  it  can,  of  course,  have  no  influ- 
ence ;  so  that,  upon  all  the  great  navigable  inland 
rivers  of  the  country,  the  admiralty  jurisdiction  is 
now  to  be  r^arded  as  in  full  force,  to  the  same 

(a)  ftnoe  thifl  was  written,  the  author  has  been  informed  that  in 
one,  at  least,  of  the  inland  districts,  admiralty  sidts  are  entertained 
withoot  r^ard  to  the  limitations  imposed  bj  the  act,  subject,  however,  ^ 

to  the  privilege  for  which  it  profvldes,  of  a  trial  by  Joiy. 
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votm^i.    extent,  and  under  the  like  conditionS|  as  on  the 

oceanic  tide  water8(a). 
SoSriJdio-  •  The  act  of  1845,  in  imitation  of  the  Judiciary  Act 
v^^^lS"  of  IT 89,  exproBsly  reserves  to  the  parties  seeking 
redress  for  the  breacli  of  any  contract,  or  for  any 
injury  cognizable  in  the  admiralty,  "the  right  of  a 
concurrent  remedy  at  the  commcm  law,  where  it  is 
competent  to  give  it,  and  any  concurrent  remedy 
which  may  be  given  by  the  state  laws,^  And  even 
where  a  suit  in  admiralty  is  resorted  to,  the  act 
contains  a  saving  "  to  the  parties  of  the  right  of  a 
trial  by  jury,  of  all  faets  put  in  issue  in  sucb  suits, 
where  either  party  shall  require  it  :'^  so  that  in  no 
case  can  the  civil  law  mode  of  trial  be  followed 
without  the  tacit  consent  of  both  parties.  It  is  be- 
lieved, however,  that  in  no  instance  ih  the  Northern 
District  of  New-York  has  this  privilege  been  asserted 

(a)  I  have  now  completed  all  that  I  think  it  necessaiy  here  to  say 
of  the  act  of  Fehroary  26,  1845,  considered  in  connection  with  the 
decision  of  the  Supreme  Court  in  the  case  of  The  Genesee  Chief.  I 
trust  that  I  shall  not  appear  to  ha^e  been  wanting  in  the  respect  so 
eminently  due,  and  which  I  habitually  cherish,  towards  the  high  court 
by  which  that  decision  was  pronounced. 

I  could  not  reasonably  be  expected  to  forego  this  opportunity,  the 
only  one  I  was  likely  ever  to  have,  to  explain  and  vindicate  the 
remarks  contiuned  in  the  first  edition  of  this  work  relatiye  to  the  con- 
stitutionality of  the  act.  My  observations  upon  it  are  alluded  to  in  the 
judgment  of  the  Supreme  Court ;  and  if,  in  proceeding  to  express  its 
dissent  from  theod}  the  court  had  seen  fit  simply  to  acknowledge  that 
the  view  I  took  of  the  question  was  the  only  one  compatible  with  its 
antecedent  decisions  and  the  dreumstanoes  in  which  I  was  placed, 
I  might  well  have  contented  myself  with  a  somewhat  less  ex- 
tended notice  of  the  subject  I  do  not  complain  of  this  omission, 
however,  and  I  refer  to  it  only  as  an  i^ogy  for  what  might  other- 
wise provoke  the  charge  of  undue  prolixity. 
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With  respect  to  the  subjects  of  litigatioa  brought  ^^^'  *• 
by  this  act  nnder  the  cognizance  of  the  district 
courts  as  courts  of  admiralty,  the  act  declares '  tho 
jurisdietion  defined  by  it  to  be  ^^  the  sa/me  jurisdic- 
tion in  all  matters  of  contract  and  tort,  as  is  now 
possessed  and  exercised  by  the  said  courts  ^  in  cases 
arising  out  of  the  prosecution  of  ^^navigatio^  and 
commerce  upon  the  high  seas  or*  tide  waters.'^  No 
further  separate  inquiry,  therefore,  concerning  the 
nature  of  the  controversies  embraced  by  the  act,  is 
necessary ;  for  the  inquiry  would  but  resolve  itself 
into  an  examinatiim  of  the  Htiits  of  the  admiralty 
and  maritime  jurisdiction  of  the  district  courts 
of  the  United  States,  in  J^vil  cases,  exclusive  of 
questions  of  prize  t  and -to  this  examination  it  is 
proposed  now  to  proceed. 

L  As  to  matters  of  oontraot. 

The  admiralty  jurisdiction  in  cases  of  contract, 
depends,  primarily,  upon  the  nature  of  the  contract ; 
and  is  limited  to  contracts,  clidms  and  services  purely 
maritime,  and  touching  rights  and  duties  appertain- 
ing to  conmierce  and  navigation(a)^ 

The  correctness  of  this  definition  has  never  been 
denied(i) ;  but  the  actual  limits  of  the  jurisdiction 

(a)  Peyroux  etalY.  Howard  et  al,  7  Peten's  R.,  324  (10  Curtis's 
Deds.  8.  C,  506) ;  The  Steaimboca  Orkata  y.  Phabm,  11  Peten's  R., 
175  (12  Curtis's  Decis.  S.  C,  391) ;  Thackery  etoLy.  The  Farmer^ 
QQffukH  R.,  524 ;  7%e  Thtmat  Jeffermm^  10  Wheaton's  R.,  428  (6  Cur- 
tis's Oeeis.  8. 0.,  465) ;  Story's  Commentaries  on  the  Constitution,  527* 

(6)  By  the  decision  of  the  Supreme  Court  in  the  case  of  The  Qenesee 
Chiefs  however,  the  word ''  maMtime"  in  its  ordinary  acceptation,  can- 
not, with  strict  propriety,  he  may  longer  employed  as  descriptire  of  the 


20  ADMIRALTY  JURISDICTION. 

TOL^i.    it  concedes,  Imve^  nevertlieless,  been  a  subject  of 
earnest  and  protracted  controversy  in  our  courts. 

The  late  Mr.  Justice  SrosfV,  who  had  devoted 
much  attention,  with  his  accustomed  ardor  and  sue- 
cess,  to  the  study  of  maritime  law,  in  hk  celebrated 
judgment  in  the  case  of  De  Lomo  v.  £aU(a)j  entered 
into  a  comprehensive  and  minute  survey  and  exami- 
nation of  the  whole  subject.  Hi3  conclusion  was, 
that  national  policy,  as  well  as  judicial  logic,  required 
the  clause  of  the  Constitution,  extending  tihe  judi- 
cial power  of  the  United  States  ^  to  all  cases  of 
admiralty  and.  maritime  jurisdiction,"  to  be  bo  con- 
strued  as  to.  embrace  aU  maritime  contracts,  torts 
and4njit]E|e8/-  -.He<wa^f^mi(Hi  tiiat  the  word  tnari- 
tim  wa»kp^i-aade<l  %  the  framets  of  the  Gonad- 
tution,  ex  industrial  to  remove  every  latent  doubt. 
The  disputes  and  discussions  respecting  the  limits  of 
the  admiralty  jurisdiction  could  not  but  have  been 
well  known  to  them.  It  was  wise,  therefore,  to 
dissipate  all  question,  by  giving  cognizance  of  all 
cases  of  maritime  jurisdiction,  or,  what  is  preisisely 
equivalent,  of  all  maritime  causes. 

species  of  contracts  cognizable  in  the  American  admiralty,  the  Juris- 
diction of  our  courts  being  held  to  embrace,  not  only  the  lakes,  which 
may  not  yery  inaptly  be  denominated  seas,  but  all  public  navigable 
rivers  used  as  channels  of  commerce  between  the  states,  or  with  foreign 
nations,  though  unaffected  by  the  ebb  and  flow  of  tide.  The  frequent 
occurrence  of  the  term  ^  maritime  "  in  the  reports  of  the  decisions 
of  our  courts  relating  to  this  branch  of  our  jurisprudence,  renders 
it  necessary  not  to  lose  sight  of  tbAs  great  ixmovation.  For  the  same 
reason  it  wiU  be  impossible  for  the  author,  without  inconvenient 
q^rcumlocution,  altogether  to  &void  the  use  of  this  word  where  it  has 
ceased  to  be  strictly  proper, 
(a)  2  Gallison's  R.,  398. 


ADMIRALTY  JURISDIOTK)N.  21 

With  regard  to  what  may  properly  be  denomir  ^f^*  *• 
nated  Hiaritiine  contracts^  tlie  learned  judge  was  of 
opinioa  that  ^^  in  this  particular  there  is  little  room 
for  controversy.  All  dvilians  and  jurists,  agree,  ^ 
that  in  this  appellation  are  included,  among  othtt 
ilunga,  chat^^er-f^arties,  afl^eightments,  marine  hy- 
pothecations, contracts  for  marine  service  in  building, 
T8pamng,8npplying and nayigating ships;  conteacto. 
between  part  owners  of  ships ;  contracts  and  quasi 
contracts  respecting .  averages,  contributions  and 
jettisons,  and  policies  of  insurance."  And  he  adds, 
that  '^in  point  of  fiact,  th«  admiralty  courts  of 
other  fi>reign  countries  have  exercised  jurisdiction 
over  policies  of  insurance  as  marine  contracts ;  and  . 
a  eimUar  claim  has  uniformly  been  asserted  on  the 
part  of  the  admiralty  of  England."  His  judgment 
accordingly  was,  that  ^^  policies  of  insurance  are 
within  (though*not  exclusively  within)  the  admiralty 
and  maritime  jurisdiction  of  the  United  States." 
This  decision  was  pronounced  in  1815. 

During  the  period  of  thirty  years  which  ekpsed 
between  that  date  and  the  time  of  his  decease, 
the  doctrines  of  that  case  were  repeatedly  reiterated 
and  firmly  adhered  to  by  him,  in  the  Circuit  Court 
for  the  First  Circuit,  both  as  respects  the  general 
principles  which  form  the  basis  of  these  doctrines, 
and  as  to  the  particular  point  adjudicated(a).  In 
the  last  of  the  cases  here  referred  to,  which  was 

(a)  AndrewB  et  al,  t.  I%e  E$9esf  Fire  and  MaHm  Jbiaurance 
Cgmfanyy  3  Muon's  R.,  6;  PeeUttaUY.  The  MerchanU^  Insurance 
Company^  icL,  27;  7%e  Scho&ner  TiUon,  5  Mason's  R.,  465 ;  Hale  et 
aLy.The  JfoMngton  hmarofnce  Companify  2  Stcny't  R.,  176. 
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a  libel  on  a  policy  of  insurance,  decided  in  1842, 
referring  to  the  case  of  De  Lovio  v.  Boite^  as  one 
in  which,  nearly  twenty-eeven  years  before,  he  had 
occasion  to  consider  and  to  affirm  the  jnrisdiction 
of  the  distaict  courts  of  the  United  States,  as 
courts  of  admiralty,  over  policies  K  insurance,  he 
remarked,  that  ^^  having  not  unfrequently  been  called 
.upon  in  the  intermediate  period  to  reexamine  the 
same  subject,  he  deliberately  adhered  to  the  doc- 
trine therein  stated :  that  in  the  various  discussions 
which  had  since  taken  place  in  his  circuit  and 
elsewhere,  he  had  found  nothing  to  retract,  and 
nothing  to  qualify,  in  that  opinion,  in  respect  to  the 
true  nature  and  extent  of  that  jurisdiction,  and  its 
importance  to  the  commercial  and  maritime  world : 
that  to  no  nation  was  it  of  more  importance  and 
value  to  have  it  preserved  in  its  full  vigor  and  acti- 
vity, than  to  America,  as  one  of  the  best  protections 
to  its  maritime  interests  and  enterprises :  that  it  had 
been  his  hope  and  expectation,  many  years  ago,  that 
the  jurisdiction  of  the  admiralty  over  policies  of 
insurance  would  have  been  finally  settled  in  the 
Supreme  Court  of  the  United  States,  in  a  cause 
from  his  circuit,  which,  however,  went  off  without 
a  decision ;  but  that  he  had  reason  to  believe  that, 
at  that  time,  his  learned  brothers,  Mr.  Chief  Justice 
Mabshall  and  Mr.  Justice  Washikgtok,  were 
prepared  to  maintain  the  jurisdiction,  and  that  he 
had  no  reason  to  believe  that  a  majority  of  the 
other  judges  were  opposed  to  if 

But  the  opinions  of  Mr.  Justice  Stobt,  with 
respect  to  the  scope  of  the  admiralty  jurisdiction  of 
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the  Americaa  courts,  were  wannly  contested'  by  ^'"^  *• 
two  of  his  associates  on  the  bench  of  the  Supreme 
Court — by  Mr.  Justice  Joknbon,  in  a  learned  and 
able  opinion  in  the  case  of  Mamaofy  v.  AUgre{a) ; 
and  by  Mr.  Justice  Baldwiv,  sopn  after  he  took 
his  seat  upon  the  bench,  in  a  tone  of  undoubting 
confidence,  in  the  case  of  Baina  v.  The  Sohooner 
James  and  Oa1herine{b\  It  would  be  inconsistent 
with  the  design  of  this  brief  summary,  to  enter  into 
a  detailed  examination  of  the  grounds  of  thes4 
conflicting  opinions((?). 

The  qnestion  on  which  the  controversy  mainly 
tarns,  is^  whether  or  not  in  giving  a  practical  oon- 
Btraction  to  the  constitntional  grant  of  jarisdiction 
over  all  cases  of  admiralty  and  maritime  jnris^ction, 
the  dedsions  of  the  English  courte  of  common  law, 
since  the  statutes  of  Richard  II.,  constitute  the  test 
by  which  the  extent  of  the  grant  is  to  be  deter- 
mined. The  doctrines  of  these  decisions  were 
advanced  and  established  during  a  pro1a*acted  and 
angry  contest  between  the  common  law  courts 
and  the  Court  of  Admiralty,  in  which  the  former, 
being  armed  with  the  power  of  issuing  writs  of  pro- 
hibition to  the  latter,  of  course,  came  off  victorious. 
Mr.  Justice  Stost,  and  those  who  concur  with  him, 

(a)  12  Wheaton's  R.,  611  (7  Gurtis'is  Decis.  S.  0^  395). 

(6)  1  Baldwin's  R.,  544. 

(e)  This  subject  is  canrassed  hy  Chancellor  Kekt,  with  his  aocns^ 
tomed  ability  and  acateness,  in  the  third  yolume  of  his  Oommentaries, 
3d  editioD,  p.  364  et  seq.  See  also  Conkllng's  Treatise  on  the  organi- 
atioQ,  jurisdiction  and  practice  of  the  Courts  of  the  United  States, 
3d  edition,  p.  260  et  seq.,  where  the  opposite  views  taken  of  the  ques- 
tion bj  Mr.  Justice  Stort  and  Mr.  Justice  Johnson  are  summarily 
stated. 
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▼^1.  denied  the  aathority  of  these  decisions  altc^ether; 
while  his  opponents  insosted  that  they  were  obligar 
tory  npon  ns.  The  oonrse  of  decision,  not  only  in  the 
conrts  of  the  districts  composing  the  First  Gircnit, 
but  in  the  Circuit  Gonrt  for  the  Southern  District  of 

4 

New-York,  in  the  Circuit  Court  for  the  Third  Circuit 
during  the  time  of  Mr.  Justice  WASHrEimx)^,  and 
in  the  district  courts  of  the  commercial  districts  of 
Pennsylvania  and  Maryland  during  the  times  of 
Judges  Petebs  and  Winchester,  has  been  in  accord- 
ance with  the  views  of  the  subject  entertained  by 
Mr.  Justice  S;obt;  while  the  elder  Judge  Hop^ 
EmsoK,  and  Judge  Bee,  took  the  opposite  view* 
In  the  Supreme  Court  of  the  United  States,  the 
subiect  nas  been  treated  with  gvesA  caution ;  but  I 

that  conflicts  with  the  doctrines  held  by  Mr. 
Justice  Stost.  On  the  contrary,  its  decision  in  the 
case  of  Peyrmuc  v.  H(maflrd{a)^  and  its  language 
in  several  other  casds,  are  wholly  at  variance  with 
the  opinions  advanced  by  Mr.  Justice  Johnbok  and 
oomndi  of  Mr.  Justice  BAij>wm(5).  The  precise  question 
whether  it  extends  to  contracts  of  marine  insurance, 
remains  yet  to  be  definitely  settled  by  the  Supreme 
Court.    But  these  contracts,  relating,  as  they  do, 

(a)  7  Petera's  R.,  343  (10  Ourtis's  Decis.  S.  C,  506). 

(6)  In  seyenl  more  recent  cases  the  authority  of  the  decisions  of 
the  English  common  law  conrts,  as  a  criterion  by  which  the  limits  of 
the  admiralty  jurisdiction  of  the  American  courts  are  to  he  determined, 
is  nnequiw^cally  denied.  See  Waring  y.  Clarkej  5  Uoward's  R.,  441 
(16  Cortis's  Decis.  S.  C,  456) ;  Tke  Genesee  Chief,  12  Howard's  R., 
443  (19  Curtis's  Decis.  S.  C,  ^3) ;  Fretz\.  Bull,  12  Howard's  R.,  46 
(19  Omtis's  Deds.  S.  0.,  249). 
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• 

purely  to  maritime  pursuits,  and  being  eminently  ™^  ^* 
conducive,  if,  indeed,  they  are  not  to  be  regarded 
as  indispensable  to  the  puccessfal  prosecution ,  of 
navigation  and  commerce,  it  is  not  easy  to  perceive 
upon  what  ground  they  can  consistently,  be  excepted 
from  the  principles  already  established  by  that  court 
It  is  not  to  be  diguised,  howevier,  that  the  preva- 
lent sentiment  of  the  legal  profession  seems  to 
be  opposed  to  their  subjection  to  the  admiralty 
jurisdiction. 

Mr.  Justice  Stobt,  in  his  Commentaries  on  the 
Constitation,  after  adverting  to  the  uncertain  state 
of  the  law  touching  the  bomidaries  of  the  admiralty 
jurisdiction,  an^  disclaiming  any  design  to  go  into  a 
consideration  of  the  vexed  questions  affecting  it, 
proceeds  to  what  he  denominates  '*a  brief  view  of 
that  which  is  admitted  and  indubitable":  and  he  '^^y*^^ 
enumerates  the  following  as  "  among"  the  matters  of  SSSSiilStf^ 
contract  falling  within  the  admiralty  jurisdiction  of  •^tonds. 
the  district  courts:  ^'The  claims  of  material-men 
and  others  for  the  repair  and  outfits  of  ships  belong-  « 

ing  to  foreign  nations,  or  to  other  states^ ;  bottomry 
bonds  for  moneys  lent  to  ships  in  foreign  ports,  to 
relieve  their  distresses,  and  enable  them  to  complete 
their  voyages* ;  surveys  of  vessels  damaged  by  perils 
of  the  seas* ;  pilotage  on  the  high  seas^ ;  and  mari- 

^^TheSt.  Jago  de  Cu6a,9  Wheaton's  iR.,  409,  416;  The  Aurora^ 

1  Wheaton's  R.,  lOd. 
*  The  Aurora,  1  Wheaton's  IL,  96. 
*Janney  y.  Tke  Columbian  Insurance  Company ,  10  Wheaton^s 

R,  412, 415,  418. 
«  77k«  iirtn,  1  Jdason's  B.,  508. 

4 


/ 


96  ADMIRALTy  JURISDICTION. 

YOL 1.  n^ra»  wages'.''  To  these  it  is  deemed  safe  to  add, 
charter-parties  and  other  contracts  of  afifreightment, 
contracts  and  quasi  contracts  respecting  average  con- 
tributions, contracts  for  the  convejrance  of  passengers 

« 

(r/),  agreements  of  consoFtship(6),  wharfage(c),  and 
tonnage. 

There  is  also  another  acknowledged  branch  of 
admiralty  jurisdiction,  founded  in  a  rule  of  national 
comity.  It  i^  that  of  enforcing  the  judgments  of 
foreign  courts,  when  the  ends  of  justice  require  it ; 
and  it  is  held  to  be  a  good  cause  of  reprisal  for  a 
sovereign  not  to  cc»npel  his  courts  to  execute  the 
sentence  of  a  foreign  court,  when  the  person  or 
goods  sentenced  are  within  his  jurisdiction(<^). 

'  The  Thomas  Jeffertony  10  Wlieaton's  B.,  428." 

(a)  The  New  Jersey  Steam  Nav,  Co.  y.  The  MerdUmU^  Bank  of 
Boston^  6  Howard's  B.,  344  (16  Curtifl's  Deds.  S.  C,  722);  Rich  f 
Harris  V.  Lambert  ^  LanibeH,  12  id.,  347  (19  Ourtis's  Decis.  S.  C, 
171) ;  The  New  Warid^  16  Howard's  B.,  469  (21  Ourtis's  Decis.  S.  0., 
261) ;  The  VobmUer^  1  Sumner's  B.,  151 ;  Certain  Logs  of  Mahogany  ^ 
2  Sumner's  B.,  589;  The  Tribune,  3  Sumner's  B.,  144;  The  CasnuSj 
2  Story's  B.,  81 ;  FreigJA  and  Cargo  of  The  Spartan,  Ware's  B.,  149  ; 
T%e  Reeside,  2  Simmer's  B.,  567 ;  The  Rebecca,  Ware's  B.,  189 ;  The 
Phebe,  id.,  263 ;  The  Paragon,  id.,  322. 

QciMnl  ^^  ^^7  Buit  in  admiralty  to  enforce  a  claim  for  general  ayerage, 

that  appears  to  liave  been  brought  to  the  notice  of  the  Supreme  Court, 
if  it  be  not  indeed  the  only  one  that  has  been  institated  in  an  Ameri- 
can court,  is  that  of  Cuiler  y.  Roe,  7  Howard'!  B.,  729.    It  was  an 

(b)  Andrews  y.  WaU  et  al.,  3  Howard's  R.  (15  Gurtis's  Beds.  S.  C, 
556). 

(c)  £^  parte  Lewis,  2  Gallisoa's  B.,  483 ;  The  McDowmgh,  Gilpin's 
B.,  101 ;  T%e  Phebe,  Ware's  B.,  354. 

(d)  2  Bro.  Ciy.  and  Adm.  Law;  The  Jerusalem,  2  Gallison's  B., 
191, 197. 
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Althoiigli,  aer  we  have  seen,  it  is  no  longer  neces-   ^^°^'  *♦ 
sary,  in  order  to  render  a  contract,  claim  or  service  Jj^SSf  ^ 
cognizable  in*  tlie  admiralty,  that  it  should  relate  to  ^^S&^ 
transactions  on  the  high  seas  or  tide  wateiB,  it  must  ^^^ 

■ctkm  mpenonam  by  a  ship-owner  against  the  oonBigneeof  tbecaigo 
which  it  was  allegsd  had- been  payed  from  destmction  by  the  volun- 
tary  stnading  of  the  ship,  and  which,  on  its  aniTal  in  port,  had  be«i 
deliTend  to  the  oonsigaee. 

The  district  court  decreed  the  sum  of  92,500  to  the  libelant,  and 
the  decree  was  a£9rmed  bj  the  circiut  court  On  i4)peal  to  the 
Saprane  Conrt^  however,  the  judgment  was  reyersed  for  the  want  of 
jnrisdictian  in  the  oourts  below.  It  was  conceded  that  the  admiralty 
jvriadictioia  extends  to  cases  wheie  the  yeesel  or  cargo  &  subject  to  a 
lien  created  by  the  maritime  law ;  and  that  where,  as  in  the  cases  of 
bottomry,  salvage,  seamen's  wages  and  the  clums  of  material>men,  the 
lien  adheres  to  the  inK>perty,  it  may  be  eaforoed  in  the  admiralty,  not 
only  by  process  in  rem,  but  by  a  suj[t  in  peraonamj  against  the  party 
who  holds  the  prc^rty  or  the  proceeds,  whoeyer  he  may  be.  In  such 
caaee  the  maritime  law  attaches  ^  an  absolute  and  unconditional  lien 
i^on  the  property. 

Bat  tlie  lien  of  the  party  entitled  to  contribution  by  way  of  general 
ayerage  yyas  held  not  to  be  of  this  nature.  The  master  has  a  right  to  . 
retain  the  goods  until  the  general  average  with  which  they  are 
cfaaiged  has  been  paid  .or  secured.  In  ezerdsing  this  right  he  must 
be  regarded  as,  in  this  respect,  the  agent  of  the  party  entitled,  acting 
tor  has  security,  and  exerting  his  rights.  But  this  right  of  retainer 
eonfeired  by  the  maritime  law  is  a  qualified  lien,  depending  on  the 
possession  of  the  goods  by  the  master  or  ship-owner,  and  ceases  when 
they  are  delivered  to  the  owner  or  consignee. 

¥niether  by  leoeiving  the  goods  the  consignee  renders  himself 
liaUe  bk  any  form  for  the  contribution,  the  court  conndered  it  unne- 
oeasary  to  decide;  for  assuming  that  he  stood  in  the  place  of  the 
owner,  and  was  liable  to  the  same  extent,  the  opinion  of  the  court  was 
that  the  case  was  not  of  admiralty  jurisdiction.  *^  The  owner,"  say 
the  court,  ^  is  liable,  because,  at  the  time  he  recerres  the  goods  they 
are  bound  to  share  the  loss  of  other  proper^  by  [the  sacrifice  of) 
wfaidi  they  have  been  saved;  and  he  is  not  entitled  to  defnand  them 
rata  the  ooQtribution  has  been  paid.  And  as  this  lien  is  discharged 
l^  the  delivery,  the  law  implies  a  proikuse  that  he  will  pay  it    But  it 


28  '  ADMIRALTY  JURISDICTION, 

voL^i.  appertain  to  the  business  of  commerce  and  navigar 
tion ; .  and  cases  may  arise  in  which  the  application 
of  this  test  would  be  attended  with  difficulty  and 
embarrassment    Such  a  case  arose  in  the  Eastern 

is  not  implied  by  the  mftritime  Iaw  which  gave  the  lien.  It  is  implied 
upon  the  principles  of  the  common  law  courts,  upon  the  ground  that 
in  equity  and  good  conscience  he  Is  bound  to  pay  the  money,  and  is 
therefore  presumed  to  have  made  the  promise  when  he  received  the 
goods." 

From  the  admissions  of  the*  court  that  the  admiralty  jurisdiction 
comprises  all  subsisting  liens  giren  by  the  maritime  law,  and  that 
such  a  lien  attaches  to  goods  in  fitTor  of  the  party  entitled  to  contri* 
bution,  while  they  remain  in  the  possession  of  the  master,  it  would 
seem  to  follow  yery  clearly,  that  this  lien  might  be  enforced  by  a  suit 
in  rem  before  the  delivery  of  the  goods  to  the  owner.  But,  adverting 
to  this  point,  the  court  contented  itself  with  pbserving  that  the  question 
did  not  arise  in  the  case  and  tiiat  no  opinion  would  therefore  be 
expressed  upon  it. 

The  court  took  occasion,  also,  to  repel  any  inference  that  the  admi* 
ralty  jurisdiction  of  the  American  courts  Was  supposed  to  be  restricted 
to  the  subjects  over  which  the  English  Court  of  Admiralty  exercised 
Jurifi(diction  at  tiie  tine  our  Constitution  was  adopted;  the  reverse  it 
was  observed,  having  "  been  repeatedly  depided  in  this  court." 
OoBvvyuiod  Wbat  I  have  observed  of  general  average,  viz:  that  it  does  not 
J^PJ""""  appear  from  the  Reports  of  the  Decisions  of  the  Supreme  Court,  to 
have  given  rise  to  more  than  one  admiralty  suit,  is  true  also  of  con- 
tracts for  the  conveyance  of  passengers.  The  case  I  refer  to  is  that  of 
77u  New  World  above  cited.  It  was  an  action  in  rem  by  a  passenger 
on  board  a  steamer  from  Sacramento  to  San  Francisco,  in  Califomia,  to 
recover  compensation  for  injuries  sustained  fh)m  the*  explosion  of  her 
boiler,  tfo  objection  appears  to  have  been  made  to  the  jurisdiction, 
nor  does,  there  appear  to  be  any  foundation  for  such  an  objection 
except  the  now  exploded  ground  assumed  by  Mr.  Justice  Daniels  in 
his  dissenting  opinion,  that  the  libel  contained  no  allegation  that  the 
cause  of  action  "  did  not  occur  either  dnfra  corpus  commUattw  nor 
infra  fauces  terr<B?^ 

For  including  the  subject  of  towage  among  the  subjects  of  admiralty 
jurisdiction,  no  specific  judicial  authority,  it  will  be  observed,  is  cited. 


Vswigi. 
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District  of  Pennsylvania,  before  the  late  Judge  ^^  *" 
HoFKiNBOK.  It  was  a  suit  in  rem^  for  wages  earned  ^tS^oS 
on  board  a  boat  employed  in  bringing  wood  for  fuel  in^ty  twrno. 
across  the  Delaware  river  to  the  city  of  Philadelphia, 
from  Cooper's  creek  in  Ne^r  Jersey,  about  ten  miles 
above  the  city.  After  adverting  to  the  great  and 
increasing  frequency  of  applications  for  admiralty 
process  to  recover  wages  for  services  performed  on 
board  the  river  craft,  in  which  little  regard  was 
paid  "  to  the  character  of  the  use  or  employment  of 
the  vessel  *  *  *  *  the  common  river  boats, 
of  every  size,  having  become  fships  or  vessels  navi- 
gating the  high  seas ;  their  daily  trips  from  shore  to 
shore,  voyages  oh  the  high  seas ;  and  the  loading  and 
unloading  of  wood  and  similar  articles  for  the  mar- 
ket, brought  from  places  within  a  few  miles  of  the 
city,  for  daily  wages,  being  denominated  marine 
services  or  maritime  contracts,"  the  court,  yielding 
to  what  it  Considered  the  necessity  of  the  case,  ' 
expressed  a  desire,  if  possible^  to  fix  some  principle 
which  might  in  future  serve  as  a  guide  in  that  court 
with  respect  to  cases  of  the  like  nature  with  that 
before  it  The  learned  judge,  however,  frankly 
acknowledged  his  inability  to  drai^  any  line  of  dis- 
tinction betw^n  cases  which  w^re,  and  those  which 
were  not  properly  cognizable  in  the  admiralty,  so 
definite  and  clear,  as  to  remoi^e  all  difficulty  from  the 
subject.    With  respect  to  services  rendexed  on  the 

The  jmiadictioD,  however,  results  plainly  from  the  natare  of  the 
KiTioe.  The  tenn  itself  furnishe  site  own  definition,  and  as  the 
■object  does  not  appear  to  require  farther  notice  I  do  not  propose  to 
to  it. 
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YObl. 


ae&j  eostrafatioes  terrCB^  there  was  little  room  for  con* 
troversy :  the  diffienlty  attending  the  subject  related 
to  cases  arising  oa  inland  tide  wateiB.    The  general 

• 

role,  that  the  objects  of  the  contract  must  be  essen*- 
tially  maritime,  and  must  pertain  to  commerce  and 
navigation  was  indiispatable :  the  difficulty  lay  in  its 
application.  The  circumstances  of  any  given  case,  the 
kind  of  vessel,  the  business  she  is  engaged  in,  the 
places  between  which  she  is  navigated,  may  make  it 
apparent  that  it  cannot  be  one  for  the  cognizance  of 
the  admiralty,  and  yet  it  might  ftimish  no  general 
rule  of  exclusion.  The  jurisdiction  did  n6t  depend 
on  the  manner  in  which  the  vessel  was  equipped^ 
whether  with  or  without  masts  and  sidls ;  nor  upon 
the  power  by  which  she  was  propelled^  whether  by 
sails,  by  oars  or  by  steanL  Steamboatp^  engaged  in 
trade  or  commerce,  were  clearly  subject  to  the  admi- 
ralty jurisdiction ;  and  it  had  been  held  to  extend 
to  lighters  employed  on  tide  waters,  itf  the  carriage 
of  goods  to  and  from  ships*  On  the  other  hand, 
boats  having  masts  and  sails,  might  be  clearly  with- 
out this  juldiction.    FenyboalB  plying  on  tide 

example,  were  supposed  to  be  of  this  character. 
They  conld,  in  no  proper  sense,  be  said  to  perform 
voyages  on  the  high  seas;  nor  could  the  persons 
employed  on  boiurd  of  them — fipeqtiently  farmers 
and  gardeners  from  the  field,  or  persons  hired  for 
the  occasion — ^be  properly  denominated  mariners. 
These  terms,  in  their  just  sense,  were  inapplicable  to 
such  petty  domestic  traffic.  Under  these  views  of 
the  subject,  it  is  hardly  necessary  to  add,  the  court 
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was  led  to  the  concliiaion  that  the  case  before  it  was    ^^°^'  ^* 
not  within  the  scope  of  its  admiralty  jarisdiction«    * 

The  admiralty  jurisdiction  does  not  extend  to  vomwAm^ 

*'      ^  tend  to  ntm 

preliminary  contracts  merely  leading  to  the  execn-  SSSSfc*^ 
tion  of  maritime  contracts.  Thus,  if  there  were  a 
contract  to  sign  a  shipping  paper,  or  execute  a  boir 
tomry  bond^  and  the  party  refused  to  perform  it, 
the  enforcement  of  such  a  contract  would  not  belong 
to  the  admiralty(a).  And,  upon  this  ground,  a  con- 
tract bistween  two  persons,  one  of  whom  had  char- 
tered the  vessel,  whereby  he  waai  to  act  as  master, 
and  the  other  as  mate  of  the  vessel,  and  the  two 
were  to  share  equally  in  the  profits  of  the  contem*  * 
plated  voyages,  was  held  not  to  be  within  the 
admiralty  jurisdiction(6).  But  whatever  may  be 
the  particular  name  or  character  of  the  contract,  if 
it  imports  a  maritime  contract,  that  is  sufficient  to 
bring  the  case  within  the  admiralty  jurisdiction.  It 
was  held  to  attach,  therefore,  to  a  memorandum 
of  a  contract  contemplating  the  execution  of  a 
more.formal  charter-party  at  another  place,  to  which 
the  vessel  was  required  to  proceed  by  sea  to  com- 
plete her  cargo,  before  her  final  departure  from  the 
United  States ;  the  cargo  for  that  part  of  the  voyage 
having  been  put  on  board,  and  the  voyage  having 
then  been  voluntarily  broken  up  by  the  claimants 
(c).  So,  contracts  to  serve  in  fishing  voyages,  for  a 
share  of  the  proceeds  of  the  voyage,  the  stipulated 
share  being  of  the  nature  of  wages^  are  within  the 

(a)  The  Eatex  Fire  ^  Marine  Irmurance  Gompafiy,  3  Mason's  R.,  6. 

(6)  The  Crusader  J  Ware's  R.,  437. 

(c)  The  Schooner  Tribune  J  3  Sumner's  R.,  144. 
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votm^i-    admiralty  jnriddiction,  notwithstanding  they  consti- 
'  tttte  a  species  of  partnership(a). 


Dmndi 


dion 


11.  Jurisdiction  iti  cases  of  toet. 

The  jurisdiction  of  the  admir/dty  in  cases  of 
tort,  depends  upon  locality ^  and  "  respects  civil  torts 
and  injuries  done  on  waters  within  the  admiralty 
jurisdiction  of  the  courts  of  the  United  States, 
comprising,  according  to  a  recent  decision  of  the 
Supreme  Court,  not  only  the  ocean  and  tide  waters, 
but  the  lakes  and  all  the  great  navigable  rivers  of 
the  United  States(*),'' 

The  following  cases  are  enumerated  by  Mr. 
Justice  Stoey,  as  unquestionably  falling  within 
this  branch  of  jurisdiction,  viz  :  Assaults,  or  other 
personal  injuries ;  collisions';  spoliation  and  damage 
(as  they  are.  technically  called),  such,  as  illegal 
seizures,  or  depredations  on  property ;  illegal  dis- 
possession, or  withholding  possession  from  the  owner 
of  ships,  commonly  called  possessory  suits ;  i^ases  of 
seizure  under  municipal  authority,  for  supposed 
Imches  of  r,veaoe  Mother  pn>hMtory  k^fld 
cases  of  salvage(<?).    This  enumeration,  it  will  be 


■  

(a)  Macomber  ▼.  Thompson,  1  Sumner's  R.,  384 ;  The  Crusader^ 
Ware's  R.,  437,  440. 

'  (6)  3  Story's  Com.  on  the  Oonst>  527,  990 ;  The  Genesee.  Odefy 
12  Howwd's  Bs.,  443  (19  Ourtis's  Decis.  S.  C,  233)  ;  FretZT.  Bull, 
ii,  466  (19  Curtlfl's  Decis.  S.  0.,  249).  .  ^ 

(c)  3  Story's  Commdntaries  on  the  Constitution,  527,  530. 

There  ean,  it  is  supposed,  be  little  room  for  doubt  that  the  admiralty 
jurisdiction  of  the  courts  of  the  United  States,  in  cases  both  of  con- 
tract and  of  tort,  will  be  firmly  asserted  and  upheld,  to  the  extent,  at 
least,  indicated  in  the  text  Indeed,  with  two  or  three  exceptions 
undeniably  within  the  admiralty  jurisdiction,  all  the  specified  suljects 
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seen,  comprises  every  description  of  probable  injuty  ohaki, 
to  person  or  property,  which  would  constitute  a  ftt 
subject  for  private  redress  in  a.  judicial  tribunal 
The  admiralty  jurisdiction  in  these^ases,  therefore, 
may  be  said  to  de'pend  purely  upoi^he  place  where 
the  cause  of  action  arises.  In  cases  of  contract, 
although  the  jurisdiction  13  said  to  residt  primarily 
from  the  nature  of  the  contract;  yet  as  locality  con- 
are  enizmerated  and  eipreaAj  recognized  as  embraced  within  it,  by 
the  Rules  of  Practice  in  admiralty  and  maritime  cases  recently  adopted 
by  the  Supreme  Court  of  the  United  States.  The  enumeration 
includes  also  the  additional  subjects  of  disputes  oonoemasg  the  title 
to  ships,  suits  for  the  adjustment  of  which  are  denominated  petitory 
suits  (Appendix,  Rule  20)  ;  and  ^'  suits  against  the  ship  or  freight, 
founded  upon  a  mere  marine  hypothecation,  either  express  or  implied,  • 
of  the  master,  for  moneys  taken  up  in  a  foreign  port  for  supplies  or  other 
necessaries  for  the  voysge,  without  any  marine  interest"  (Appendix, 
Rule  17.)  » 

In  haaarding  the. prediction  that  the  admiralty  jur^diction  of  the 
American  courts  will  not,  by  any  future  decision  of  the  Supreme 
Oovrt,  be  restricted  to  limits  less  ample  than  those  above  defined,  I 
desire,  howeyer,  to  be  understood,  touching  matters  of  contract,  to 
refer  more  particularly  to  suits  in  rem.  The  proposition  which  Mr. 
Justice  Johnson,  in  his  opinion  in  the  case  of  Ramsey  y.  JUegre^ 
labored  most  zealously  to  establish,  was,  that  the  admiralty  has  no 
jurisdiction  at  all,  purely  in  pemmani,  in  ct^aeB  arising  ea:  contractu^ 
except  in  the  single  instance  of  seamen's  wages ;  and  all  the  oases  in 
which  the  admiralty  jurisdiction,  to  the  extent  I  have  indicated,  has  ^ 

been  maintained  by  the  Supreme  Court,  were  suits  in  rem;  but  a 
ooextensiye  jurisdiction  inperscmam  was  tncitterUaUy  distinctly  asserted 
by  that  court  in  the  case  of  The  General  Smith  (4  Wheaton,  438), 
and  is  virtually  declared  in  the  new  Rules.  (See  Appendix,  Rules  12, 
14,  17,  18.)  [Since  the  first  edition  of  this  work»  containing  the 
foregoiDg  note,  the  distinction  insisted  on  by  Mr.  Justice  Johnson  «   . 

htiA  been  duBtinctly  repudiated  by  the  Supreme  Court.  See  The  New 
Jersey  Steam  Natngaiion  Co,  v.  The  Maesachusetta  Bank  of  Boston',  6 
Howard's  B.,  344  (16  Curtis's  Decis.  S.  C,  922);  attd  tw/ra  con- 
tracts OF  AmCIGHTMXNT.] 
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v^i*  stitates  one  of  the  essential  elements  of  this  species 
of  contract,  the  jnrisdictioa  may  also  be  said,  to  that 
extent,  to  deptad  upon  locality.  The  required 
localities,  in  each  of  the  two.  classes  of  cases,  are 
the  sama 
Jjjj*^  Considering  the  extent  of  onr  commercial  inter- 
M^SST^  course  with  other  nations,  and  the  number  of  foreign 
vessels  which  annually  visit  our  ports,  it  becomes 
important  to  inquire,  to  what  extent  foreigners, 
transiently  here,  are  entitled  to  seek  redress  on  the 
instance  side  of  the  American  courts  of  admiralty. 

In  the  High  Court  of  Admiralty  of  England,  this 
branch  of  jurisdiction  seems  to  have  been  the 
subject  of  considerable  doubt  and  difficulty.  The 
earliest  and  most  important  reported  case  on  this 
subject  was  decided  by  Sir  Wiluam  Sooit  in  1799, 
*  ^  the  next  year  after  that  great  judge  took  his  seat  in 

iDMiMcr  the  court(a).  It  was  a  suit  for  salvage  against  an 
American  ship  and  cargo,  rescued  by  her  crew  from 
French  captors,  and  carried  into  an  English  port. 
The  crew  was  composed  chiefly  of  Americans,  who 
were  not  parties  to  the  suit,-  they  ha\ang  been 
referred,  by  the  American,  ministers,  to  the  conrte 
of  their  own  country.  The  rest  of  the  crew  were 
British  subjects,  and  it  was  by  them  that  the  suit 
was  instituted.  The  jurisdiction  of  the  court  was 
contested  on  account  of  the  foreign  character  of  the 
vessel ;  and  also  on  the  ground  that  the  libellants, 
although  in  fact  British  subjects,  were,  as  it  was 
insisted,  nevertheless  to  be  regarded,  in  that  suit,  as 

(a)  The  Two  Friends^  1  Robinson's  R.,  271. 


«  . 


«       • 
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AmericanSyby  reMon  of  their  having  enrolled  them-  ^^^^^  >- 
Belves,  in  the  United  StateB,  as  a  part  of  the  crew  of 
the  American  vessel,  on  board  of  w^ich  the  salvage 
services  had  been  rendered. 

Sir  William  Sooirr,  after  laying  dow^  tl>e  prin. 
ciple  ^^that  every  person  assisting  in  rescue  has  a  lien 
on  the  thing  saved,"  is  reported  to  have  expressed 
himself  as  foUows:  "Then  where  is  this  lien  to 
be  demanded?  It  should  seem  that  that  was  an 
mmecessary  question  to  be  proposed,  when  the  goods 
were  admitted  to  be  in  England ;  but,  strange  as  it 
may  appear,  it  is  argued  that  this  claim  is  to  be 
enforced  in  America,  because  the  ship  is  an  American 
ship,  and  the  parties  are  American  sailors."  Having 
shown  that  the  libellants  were  to  be  considered  as 
British  subjects,  and  that  the^  objection  that  they 
were  to  be  regarded  as  American  seamen  was  un- 
founded in  fact,  he  deemed  it  unnecessary  to  answer 
the  question,  whether,  if  the  libellants  were  Ameri- 
can seamen,  the  court  would  hold  plea  of  their 
draoiands.  But  he  significantly  added,  "  In  the  mean 
tkne  I  win  say,  without  scruple,  that  I  can  see  no 
inconvenience  that  would  arise,  if  a  British  court  of 
justice  was  to  hold  plea  in  such  a  case;  or,  conversely, 
if  American  courts  were  to  hold  pleas  of  this  nature 
respecting  the  merits  of  British  seamen  on  such  occa- 
nons :  for  salvage  is  a  question  of  the  jus  gefUium^ 
and  materially  different  from  the  question  of  a 
mariner's  contract,  which  is  a  creature  of  the  pecu-  i 

Bar  institutions  of  each  country,  to  be  applied,  and 
construed,  and  explained,  by  its  own  particular 
ndes.    There  might  be  good  reason,  therefore,  for 
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T^i.  ^^g  eonrt  to  decline  to  interfere  in  such  cases,  and 
to  remit  them  to  their  own  domestic  forum:  but 
this  is  a  general  claim  upon  the  ground  of  quantum 
meruit^  to  be  governed  by  a  sound  discretion,  acting 
on  generaj  principles ;  and  I  can  see  no  reason  why 
one  country  should  be  afraid  to  trust  to  the  equity 
of  the  courts  of  another  on  such  a  question,  of  such 
a  nature,  to  be  so  determined.^ 

After  noticing  and  answering  the  further  objec- 
"  tion  which  had  been  urged  at  the  bar,  that  different 
rules  relative  to  the  amount  of  distribution  of  salvage 
might  prevail  in  different  countries,  he  summed  up 
the  matter  thus:  ^^ These  considerations,  therefore, 
found  no  solid  objections  against  the  exercise  of  the 
jurisdiction ;  but  I  go  farther,  and  say,  that  I  think 
there  is  great  reason  for  it,  because  it  is  the  only 
way  of  enforcing  the  best  security — that  of  the 
lien  on  the  property  itself.  Between  parties  who 
were  all  Americans,  if  there  was  the  slightest  dis- 
inclination to  submit  to  the  jurisdiction  of  this  court, 
I  should  certainly  not  incline  to  interfere ;  for  this 
court  is  not  hungry  after  jurisdiction,  where  the 
exercise  of  it  is  not  felt  to  be  beneficial  to  the  par- 
ties between  whom  it  is  to  operate.  At  the  same 
time,  I  desire  to  be  understood  to  deliver  no  decided 
opinion  whether  American  seamen,  rescuing  an 
American  ship  and  cargo  brought  into  this  country, 
might  not  maintain  an  action  in  rem  in  this  court 
of  the  law  of  nations;  but  if  there  was  British 
property  on  board^  and  American  seamen  were  to 
proceed  here  against  that,  I  should  think  it  a  crimi- 
nal desertion  of  my  duty  did  I  not  support  their 
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elaim.  In  the  present  case,  no  American  seunan  <^'^^-^- 
has  appeared ;  nor  is  it  ptoved  that  there  was  any 
Bridah  property  on  bowd.  Bnt  as  to  these  British 
seamen,  holding  no  connection  with  America(a),  and 
haying  rescued  foreign  property,  I  have  no  donbt 
that  they  are  entitled  to  have  their  services  rewarded 
here ;  for  it  wonld  be  a  mere  mockery,  and  derision 
of  their  claims,  to  send  them  back  to  America,  to 
hunt  ont  their  redress  againist  each  individual  owner 
of  separate  bales  of  goods :  it  were  better  to  inform 
them  that  they  were  entitled  to  nothing,  th^  to 
remit  them  on  such  a  wild  pursuit  I  should  there- 
fore think  it  a  reproach  to  the  courts  of  this  country^ 
if  they  were  not  open  to  lend  their  assistance  pi 
such  a  case.'^ 

Although  the  only  question  directly  involved  in 
this  case,  was,  whether  the  court  would  entertain 
an  action  in  rem^  in  behalf  of  British  seamen,  for 
remuneration  as  salvors  of  a  foreign  ship  and  cargo 
when  brought  into  an  English  port,  I  have  quoted 
thus  liberally  from  Lord  StoweIil's  judgment, 
because  in  the  extracte  which  I  have  given,  he  has 
shadowed  forth  the  leading  principles  by  which  that 
court  has  since  professed  to  be  governed,  not  only 
daring  his  iUnBtrioiia  presidency  of  thirty  years,  bnt 
to  the  present  time. 

He  recognizes  a  distinction,  it  will  be  observed, 
between  cases  resting  upon  the  general  ground  of 
^ptaniwn  meruit,  depending  on  the  principles  «f  the 

m 

(a)  They  had  shipped  on  board  The  Two  Friends^  for  the  purpoee 
of  retonung  to  their  own  oountrj,  without  any  engagement  to  oerre 
on  the  xetum  Toyage* 
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^^^  general  maiitiine  Uw,  and  which  therefore  form  a 
part  of  the  jus  gentiwm ;  and  cases  depending  on 
the  laws  of  the  particnlar  country  to  which  the 
parties  bdong.  It  is  clear,  also,  that  in  cases  of  the 
former  description,  he  did  not  consider  the  nation- 
ality of  the  libellants,  any  more  than  he  did  that 
of  the  vessel,  essential  to  the  jurisdiction  of  the 
'St**  conrt    Accordingly,  he  did  not  afterwards  scruple 

ti^S^Tj  to  tabe  cognizance  of  suits  in  behalf  of  foreigners, 
■»9  ^t  fo«igu  ship,,  »  iK^km^y- Wd«;  th«, 
"'^*^'       being  instruments  in  familiar  use  by  all  commercial 
nations,  and  deriving  their  validity  and  effect  £rom 
the  general  maritime  law(a). 
J^^S^^       Lord  Stowbll  subsequently  declined  to  entertain 
w2!^^   suits  for  wages  by  foreign  seamen,  without  the  con- 
JSSSS*   ^^t  ^^  ^'^  minister  or  other  accredited  resident 
mfnSSr!?*  representative    of  their   country:    except  where, 

their  QQQntnr        *  J   7  r  ,  i 

^  from  the  nature  of  the  case,  no  such  consent  could 
be  obtained,  and  where  the  seamen  would  otherwise 
be  left  without  \h^  means  of  redr^s.  In  a  case 
which  arose  not  long  afterwards,  of  a  suit  by  Ameri- 
can seamen,  for  wages,  and  for  the  three  Months' 
extra  pay  to  which  they  were  entitled  by  an  act  of 
Congress,  on  being  discharged  in  a.foreign  port,  he 
said  it  was  the  first  case  of  the  kind  which  had  been 
brought  to  the  notice  of  the  court,  and  he  certaiidy 
felt  great  difficulty  respecting  the  propriety  of  enter- 
taining it  "  We  know,''  he  iMX>ceeded  to  remark, 
^  the  language  which  has  been  occasionally  held  in  the 
courts  of  common  law,  with  respect  to  the  jurisdic-- 

(a)  7^  €iratttfu£tvi6, 3  Robinson's  R.,  240 ;  7%e/acod,  4  Robinson's 
R.,  245 ;  The  Mxdonna  I^Jra^  1  Dodson's  R.,  37. 
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tioii  whicli  this  court  exercises  in  ^^asee  of  maExneiB'  ^^bm^i. 
wages.  Suits  for  wi^es  dne  to  mariners  of  our  own 
country,  bave  been  said  to  be  entertained  by  the 
Court  of  Admiralty,  more  £rom  a  kind  toleraticm 
founded  upon  the  general  convenience  of  the  prac- 
tice, than  by  any  direct  jurisdiction  properly  belong^^ 
ing  to  it,  although  the  exercise  of  such  jurisdiction 
has  existed  from  the  first  establishment  of  such 
court  In  various  instances,  in  order  to  prevent  a^  . 
failure  of  justice,  this  court  has  gone  a  step  further, 
and  as  wages  are  due  by  the  general  maritime  law, 
however  modified  by  the  particular  regulations  of 
different  countries,  it  has,  with  the  cons^t  of  the 
accredited  agent  of  their  own  government,  enter- 
tained prooeedings  for  wages,  at  the  suit  of  foreign 
seamen,  against  foreign  vessels  in  which '  they 
served,  such  vessels  being  in  the  ports  of  this  king- 
dom. But  here  the  other  part  of  the  daim  does 
not  arise  out  of  the  general  maritime  law,  but  merely 
out  of  a  municipal  law  of  the  United  States ;  and 
I  should  find  great  difficulty  in  considering  this 
redtal  of  the  act  of  Congress  as  any  part  of  the  con- 
txsctf  as  it  is  only  printed  on  the  back  of  the  instru- 
ment, and  is  not  at  all  referred  to  therein.''  Time 
having  been  taken  for  further  consideration,  on  a 
subsequent  day,  Lord  Stowicll  observed:  **With 
respect  to  the  wages,  I  lun  so  f ar  willing  to  enter- 
tain the  suit,  with  the  consent  of  the  representative 
of  the  United  States ;  but  I  do  not  think  I  have 
jurisdiction  to  enforce  a  municipal  regulation  of  that 
country :  had  I  that  power,  I  should  be  glad  to  do 
it  in  the  present  instance ;  but  I  think  the  probable 
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effect  of  this  court  entertaiDing  it  in  itg  present  form, 
would  be  a  prohibition.  At  the  same  time,  it 
appears  to  me,  that  if  the  regulation  were  embodied 
in  the  contract,  so  as  to  compose  a  part  of  it,  the 
court  might  be  empowered,  in  that  case,  to  carry  it 
into  full  effect  as  an  article  of  the  contract  between 
the  parties(a)." 

In  the  Vriyu}  Mina(b)j  a  suit  for  wages  was  allowed 
to  be  maintained  against  a  Dutch  ship  which  had 
come  to  England  under  a  British  license,  England 
SiT-TrhTinr  ®^^  Hollaud  then  being  at  war.    "The  court,"  said 
Sui?!S!£fl^  Lord  Stowell,  however,  "  is  extremely  shy,  of  in- 
p«^b«   terfering  in  cases  of  this  kind,  where  foreigners  only 
are  concerned,  without  the  consent,  of  the  repre- 
sentative of  the  nation  to  which  the  parties  belong." 
He  was  of  opinion,  nevertheless,  that  he  ought  to 
exercise  jurisdiction  in  the  case,  because  it  was 
"  impossible  that  any  such  consent  should  be  obtain- 
'  ed ;  the  ship  being  an  enemy's  ship,  coming  to  the 
ports  of  this  country  under  a  license  obtained  for 
that  purpose  from  the  British  government." 

The  same  principle  was  appUed  in  the  case  of  the 
Maria  Theresa^  an  American  vessel(<?) ;  the  court 
remarking  that  the  crew  could  "  get  no  redress  in 
an  American  court  of  justice,"  because  "  the  whole 
transaction  was  illegal  by  the  laws  of  that  country." 
In  the  case  of  a  Greek  Bliip((Q  which  had  been 
libelled  in  England  on  a  bottomry  bond,  the  crew 
were  permitted,  under  the  circumstances,  to  inter- 
vene for  wages  and  maintenance.    A  memorial  in 

(a)  7%«  Courtney,  Edwards's  R.,  239. 

(6)  1  Dodson's  R.,  234.  (c)  1.  Dodson's  R.,  303. 

{d)  The  Madonna  D^Ira,  1  Dodson's  R.,  37. 
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their  belialf  had  been  presented  to  one  of  the  secre-  ^H:  *• 
taries  of  state,  stating  that  they  had  been  defrauded 
by  the  captain  of  their  ws^ges,  and  left  destitute ; 
and'  the  King's  proctor  had  been  directed  to  take 
such  steps  as  might  be  requisite  to  recover  thdr 
wages.  Directions  had  also  been  given  for  the  support 
of  the  crew  in  the  nieantime,  and  for  afber\yards 
sending  them  back  to  their  own  country.  The 
ooiirt,  regardlBg  them  as  »in  an  eminent  degree 
inqpea  conetUi^  said,  it  ^^  would  to  such  suitors  give 
every  relief  in  its  power,  by  departing  from  forms, 
as  &r  as  is  consistent  with  the  justice  due  to  others, 
especiaUJ^r  when  the  Grown  has  interfered  for  the 
protection  of  the  parties.^  With  respect  to  the  claim 
for  subsistence,  no  express  provision  for  it  being 
contained  in  the  seamen^s  contract,  the  court  received 
the  oath  of  the  Oonsul-General  of  the  Sublime 
Porte,  resident  in  Great  Britain  —  who  had  hinoself 
been  twenty  years  captain  of  an  Ottoman  vessel  — as 
to  the  customary  regulations  of  Turkey  on  the  sub- 
ject ;  and  the  demand  appearing  to  be  in  accordance 
therewith,  it  was  decreed  accordingly. 

Causes  of  possession  between  foreign  part-owners,  Jnrtadtottoa 
have  been  considered,  m  the  English  admiralty,  to  j!2^S^ 
■«t  on  tha  «uae  foottog,  i.  respect  to  j^idiction,  Sg? 
as  suits  for  wages.  The  general  usage  of  that  court  ^^^'^ 
accordingly  is,  to  decline  all  interference  in  such 
ease&  Lord  Stowbll  therefore  refosed  to  entertain 
a  cause  of  possession,  at  the  suit  of  the  owners  of 
fifteen  sixteenth  shares  of  a  Hamburgh  ship.  ^*  If 
this,^  said  he,  ^^  were  a  British  ship,  there  oan  be  no 
doubt  that  by  the  practice  of  the  court,  it  would, 
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upon  the  implication  of  a  minority  of  tlie  parties 
interested,  proceed  to  dispossess  the  master/thongh  a 
part-owner,  without  minately  considering  the  merits 
or  demerits  of  his  conduct ;  buti  know  of  no  instance 
in  which  the  Court  of  Admiralty  has  entertained 
a  suit  of  this  nature,  in  the  case  of  a  foreign  ship. 
The  court,  with  the  consent  of  the  parties,  and  of 
the  accredited  agent  of  the  country  to  which  they 
belong,  certainly  does  hold  plea  of  causes  between 
foreigners,  arising  on  the  ju8  gentium  ;  but  this,  I 
tiiink,  is  a  case  which  cannot  be  so  considered, 
because,  whatever  may  have  been  the  general  rule 
under  the  old  civil  law  in  cases  of  poteession,  it  has 
been  variously  modified  by  the  municipal  law  of 
different  countries ;  and,  therefore,  by  entertaming 
this  sui^  I  might  deprive  the  parties  of  those  rights 
to  which  tibey  are  entitled  by  the  law  of  their  own 
country,  as  administered  in  those  courts  to  which 
they  are  directly  and  properly  amenable(a).^ 

In  a  subsequent  case,  the  same  doctrine  was  reite- 
rated: but  the  master,  who  was  the  owner  of  a 
small  share  of  the  ship,  having  detaiiled  her  five 
years  in  foreign  ports,  and  refusing  still  to  return  to 
his  own  country,  to*  abide  the  decision  of  the  court 
of -admiralty  there ;  and  that  court  having,  in  the 
mean  time, 'made  a  decree  directing  the  master  to 
deliver  up  the  ship  —  this  decree  was  deemed 
equivalent  to  the  consent  of  the  foreign  government, 
and  the  jtmBdiction  was  mamtamecl(i). 

(a)  Th»  Johan  and  Sigmundj  Sdwanis's  R.,  242. 

(b)  The  See  Reuter^  1  Bodson's  R.,  2&    See  also  2V  MidrUn  rf 
Norfolk,  4  Robinsoa'B  R.,  298. 
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As  £ar  as  any  judgment  can  be  formed  from  the  ^i^  ^ 
meagre  reports  we  have  of  the  early  decisions  of 
the  district  oonrts  of  the.  United  States,  little  or 
no  distinction  seems  to  have  been  originally  made 
in  respect  to  jurisdiction,  between  cases  in  which 
foreigners  were  alone  concerned,  and  those  in  which 
our  own  citizens  were  interested;  In  a  suit  for  wi^es 
by  British  seamen  against  a  British  ship  which 
Ctttne  before  the  District  Court  of  the  United  States, 
for  the  District  of  South  Carolina,  in  1798,  a  plea 
to  the  jurisdiction  of  the  court  was  overruled,  the 
judge  declaring  it  to  be  ^Hhe  daily  practice  of  our 
courts,  M  wMm  those  of  M^i^gUmd^  to  entertain  suits 
for  mariners'  wages,  both  being  guided  by  the  Im 
loeij  and  regulating  their  proceedings  accordingly, 
and  there  being  in  his  opinion  no  solid  ground 
for  any  distinction,  in  this  respect,  between  such 
cases  and  those  of  bottomry  and  hypothecation,  in 
which,  he  said,  the  jurisdiction  seemed  to  be  con- 
ceded(a).  But  in  two  similar  cases  which  came  before 
the  same  court  in  180^,  the  earlier  of  the  above 
ated' decisions  of  Lord  Stowxll  having  in  the  mean 
time  been  pronounced  and  become  known  in  this 
country,  the  same  able  and  upright  judge  deemed 
it  to  be  his  duty  to  reexamine  and  reoonader  ihe 
question  of  his  jurisdiction  touching  suits  between 
foreigners ;  and  his  condudon  was  *^  that  this  court 
should  be  very  cautious  in  exercising  jurisdiction  as  ' 
to  foreigners,  unless  under  peculiar  circumstances," 
and  he  accordingly  declined  its  exercise  in  the  cases 

(a)n«JBeaoiMi,6e6'8lU,112,114.    See^laoThe  Auf9rajih.,Ul. 
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^^oLj'  bdbre*  him ;  desiring,  however,  "  no*  to  be  tmder- 
stood  as  relinquishing  jurisdiction  where  it  may 
appear  proper  and  necessary  to  prevent  a  failure 
of  ju8tice(a). 

In  the  District  Court  for  the  Pennsylvania  Dis- 
trict, the  course  of  decision  appears  to  have  been 
substantially  the  Bame(i). 
opiiiioBor  Under  this  state  of  the  authorities  upon  the  sub- 
^^'t^  ject^  tJi®  <5ase  of  The  JeruMl€m(c)  came  brfore  the 
Circuit  Court  for  the  District  of  Massachusetts.  It 
was  a  suit  on  a  bottomry  bond  executed  at  Smyrna; 
the  ship  was  a  Greek  vessel,  and  the  parties  were 
subjects  of  the  Ottoman  Porte.  The  master,  himself 
ft  part-owner,  appeared  as  claimant,  under  protest 
to  the  jurisdiction  of  the  court,  setting  forth  the 
alienage  of  the  parties.  The  question  of  jurisdiction 
was  fiilly  discussed  at  the  bar,  and  Mr.  Justice  Stout 
applied  himself  to  its  examination  with  his  accus- 
tomed ardor  and  abiKty.  Leaving  out  of  view  certain 
particular  features  of  the  case  tending  to  narrow  the 
discussion,  he  stated  the  qi^tion  to  be,  ^^  Whether 
the  courts  of  the  United  States,  in  the  exercbe  of 
their  authority  over  causes  of  admiralty  and  mari- 
time jurisdiction,  have  cognizance  of  maritime  suits 
in  rem  between  foreigners,  whose  permanent  domi- 
cile is  in  a  foreign  country,  wjien  the  specific  pro- 
perty is  within  our  territory?''.   His  conclusion  was 

(a)  Ihompwn  t.  The  Nancy,  Bee's  R.,  217. 

(6)  VHeureuXy  2  Petera's  Ad.  Decis.,  415 ;  The  Caiharinay  1  Peten's 
Ad.  DeciB.,  104 ;  The  St,  Orloff,  2  Petera's  Ad.  Decis.,  428 ;  2he 
Forsoket,  1  Petera's  Ad.  Decis.,  197. 

(c)  2  Q«Ili8on'8  R.,  191. 
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that  the  jnnsdiction  was  nnqneslionable.    The  admir  *"^  ^ 
laltr  was  the  only  tribunal  capable  of  enforcing  a  l^^^.h^ 

•  Amfcrioaa 

^)ecific  performance  w  f w»,  by  seizmg  into  its  cus-  JJJJJ^y 
tody  the  very  subject  of  hypothecation.    The  com-  ^  ^^ 
merdal  world  look  to  it  for  security  and  redr^;  S^- 
and  a  jurisdiction  so  tpcient  and  beneficial,  which 
exercises  its  powers  accocdiag  to  the  law  of  nations, 
and  those  roles  and  maxims  of  civil  right  which 
may  be  said  to  form  the  basis  of  the  institutions  of 
Europe,  ought  not  to  be  restrained  within  narrow 
bomids,  unless  aathority  or  public  policy  distinctly 
requires  it.    However  the  case  may  be  as  to  remi^ 
ting  the  defendant  to  his  domestic  forum  in  personal 
controversies,  it  is  very  clearly  settled,  that  in  pro-  The  proper 

forom  In 

ceedings  in  rem,  or  the  real  actions  of  the  civil  law,  SSkSHTJ^ 
the  proper  forum  is  the  lo(yM  rei  eitm.  Mr.  Justice 
SiORY  was  of  opinion,  therefore,  that  with  reference 
to  what  may  be  deemed  the  public  law  of  Europe, 
a  proceeding  in  rem  may  well  be  sustained  in  our 
courts,  where  the  property  of  a  foreigner  is  within 
our  jurisdiction.  Nor  was  he  able  to  perceive  how 
ibe  exercise  of  such  a  judicial  authority  clashes  with 
any  principles  of  public  policy.  On  the  contrary, 
he  thought  the  refusal  might  well  be  deemed  a  dis- 
r^ard  of  national  comity,  masmuch  as  it  would  be 
withholding  from  a  party  the  only  effectual  means 
of  obtaining  his  right. 

As  to  the  inconvenience  which  it  had  been  sup- 
posed might  result  from  the  existence,  among  the 
different  commercial  nations,  of  discordant  regula- 
tions relative  to  maritime  contracts,  he  thought  it 
had  been  overrated.    These  contracts  in  general  are . 
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TQK^i*  substantially  governed,  in  almost  all  civilized  coon- 
trieSy  by  the  aame  roles.  Almost  all  Sorope  have 
derived  their  maritime  codes  from  the  Mediterrap 
nean ;  and  even  in  this  country,  we  take  pride  in 
conformiBg  ovt  decisions  to  the  roles  of  the 
venerable  oansolato  dd  mare. 
te£if^  With   respect  to  the   conti^acts  of  seamen  for 

£^01^   wages,  it  was  troe,  that  where  the  voyage  has  not 
where  tte    terminated,  or  the  seamen  have  bound  themselves  to 
**™*"*^    abide  by  the  decisions  of  the  tribunals  of  their  own 
country,  foreign  courts  have  declined  any  interfer* 
ence,  and  remitted  the  parties  to  their  own  tribu- 
nals for  redress.    But  where  the  contract  has  been 
dissolved  by  the  regular  termination  of  the  voyage, 
or  by  the  wrongful  act  of  the  other  party,  the  cases 
.  are  not  unfrequent,  in  which  foreign  courts  have 
sustained  the  claim  for  mariners*  wages. 

The  jurisdiction  of  the  admiralty,  in  matters  of 
contract^  depends  not  on  the  character  of  the  parties, 
but  on  that  of  the  contract,  whether  maritime  or 
not.  When,  therefore,  its  jurisdiction  once  attaches 
on  the  subject  matter,  it  will  exercise  it  conformably 
with  the  law  of  nations,  or  with  the  leoo  loci  oontrac- 
tfi&^  as  the  case  may  require. 

Upon  the  whole,  the  opinion  of  Mr.  Justice  ftcoinr 
was,  that  the  rule  of  the  civil  law,  in  aoiianiitca  in 
rem  epeoialeforttm  trUywU  locus  in  quo  res  sike  ewU^ 
is  applicable  to  maritime  contracts. 

The  same  doctrine  was  held,  in  a  much  more 

recent  case,  after  a  thorough  examination  of  the 

*    question,  by  the  learned  and  able  judge  of  the 
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District  Court  of  Maine(a).  His  opinion  was,  that  ^'^  ^ 
it  might  safely  be  assnined,  on  the  ground  both  of 
principle  and  authority,  that  the  alienage  of  the 
parties  formed  no  impediment  to  the  jorisdiction  of 
a  court  of  admiralty  over  maritime  contracts ;  and 
that  the  court  in  which  the  thing  is  situated  was 
the  proper  forum  for  the  prosecution  of  a  suit  in 
rem,  though  all  the  parties  are  foreigners. 

The  result,  therefore,  of  the  American  authorities 
seems  to  be,  that  though  the  admiralty  courts  of  this 
country  are  not  bound  to  take  jurisdiction  of  contro-* 
yeisies  growing  out  of  maritime  contracts,  between 
foreigners  having  no  domicile  in  this  country,  as 
they  are  when  the  parties  are  citizens  or  resident 
here,  yet  that  they  may  lawftilly  exercise  it,  and 
ought  to  do  so  in  obedience  to  the  demands  of 
justice(i). 

(a)  Ihe  Bee,  Ware's  B.,  332. 

(b)  Had  Lord  Stowxll  felt  hisuelf  at  liberty  freely  to  consult  his 
own  Kberal  and  enlightened  ja^^ent,  and  to  follow  its  dictates,  on 
this  salyect,. there  is  good  reason  to  believe  that  such  would  also  haye 
been  hk  oondusum  concerning  his  own  powers  and  duty;  but  the 
eoort  in  which  he  presided,  had,  for  a  centuiy  and  a  half,  been  so 
Uammeled  by  the  arbitrary  distinctions  and  narrow  rules  imposed 
vcpcfa  it  by  the  jealousy  of  the  common  law  courts,  as  scarcely  to  be 
left  at  liberty,  in  deddhig  questions  affecting  the  limits  of  its  jurisdic- 
tioBy  to  look  for  guidance  to  thdae  oon^yrehenrire  principles  of  justice 
and  expediency  which  alone  could  enable  it  to  place  the  sul^ject  an  a 
rational  and  intelligible  basis.  By  a  late  act  of  Parliament,  entitled 
''An  act  to  improve  the  practice  and  extend  the  jurisdiction  of  the 
High  Court  of  Admiralty  of  England'^  (3  &  4  Victoria,  chap.  65),  that 
court  is  ftt  length  reliCTed,  to  a  considerable  extent,  fiom  the  shackles 

hy  which  its  efficiency  and  usefolness  had  so  long  been  impeded.  •. 
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Or  THB  BIOBTB  OF  THIRD  FKBB0M8,  NOT  BNTITLID  TO  APPEAR  AS 
0LAIMA1IT8  IN  A  SUIT  IN  REM,  TO  INTERVENE  THEREIN,  PENDENTE 
LITE,  FOR  THE  PROTECTION  OF  THEIR  INTERESTS  ;  OR,  AFTER 
CONDEMNATION  AND  SALE,  TO  DEMAND  PAYMENT  OUT  OF  SURPLUS 
PROCEEDS  IN  COURT. 

» 

The  subjects  above  indicated  are  of  great  practical 
importance,  and  if  they  do  not  strictly  pertain  to  the 
head  of  jurisdiction,  they  are  so  nearly  allied  to  it 
as  to  be  fit  subjects  for  consideration  in  this  place. 
Their  inip(»tance  arises  from  the  nature  of  a  suit  in 
rem^  in  which  the  thing  proceeded  against — usually 
a  ship  and  her  appurtenances — is,  at  the  outset^ 
arrested  and  held,  under  the  process  of  the  court^ 
for  the  purpose  of  being  eventually  sold,  if  neceesary, 
to  satisfy  the  demand  of  the  libellant  But  it  is  a 
principle  of  this  form  of  action,  that  (as  it  is  usually 
expressed)  all  the  world  are  parties  to  it,  and,  as  a 
legal  consequence,  that  all  the  world  are  bound  by 
the  decree.  The  effect  of  the  sale,  therefore,  is  to 
invest  the  purchaser  with  an  indefeasible  title  to  the 
property,  discharged  of  all  further  Kability  for  the 
debts  of  the  owner,  even  though  they  were  liens 
thereon.  And  when  a  balance  remains,  afber  paying 
the  debtor  damages  awarded  to  the  libellant,  as  tiiiere 
often  does,  and  sometimes  of  large  amount,  unless 
some  other  claim  to  it  is  interposed,  which  the  court 
'  IS  permitted  to  recognize  as  superior  to  that  of  the 
owner,  it  is  a  matter  of  course  at  once  to  direct  its 
payment  to  him.  The  demand  of  the  libellant, 
moreover,  though  ostensibly  just,  may,  for  some 
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reaaon  saisceptible  of  proo{|  be  in  reality,  invalid,  <^^*  ^« 
and  yet  the  owder  may  not  choose  to  appear  and 
contest  it  The  extent  and  nature  of  the  right 
of  intervention  belcmging  to  third  persons,  whose 
interests  may  be  injuriously  affected  by  the  pro- 
ceeding becomes,  therefore,  an  interesting  subject 
of  inquiry. 

In  the  judicial  discussions  to  which  it  has  given 
rise,  the  two  rights  under  consideration,  as. from 
their  close  relationship  might  have  been  expected, 
are  sometimes  so  blended  and  interwoven,  not  to 
say  confounded,  as  to  render  it  somewhat  difficult, 
in  the  brief  survey  which  I  propose  to  take  of  them,  . 
to  keep  th^n  altogether  distinct.    , 

The  right  to  sue  against  surplus  proceeds  is  that  ^t^^^um 
which  has  most  frequently  been  the  subject,  of  con-  J********^ 
troversy,  and  that  with  regard  to  which  the  law 
may  at  length  be  considered  as  most  dearly  ascer^ 
tained.    In  the  English  High  Court  of  Admiralty  its 
agitation  has  been  attended  with  an  extraordinary 
d^ree  of  perplexity,  and  the  course  of  decision 
concerning  it  has  been  vyillating  and  inconsistent 
There  are  two  general  principles  pertaining  to  it, 
however,  about  which  there  has  been  no  serious 
controversy.    On  the  one  hand  it  seems  never  to  JlS^Sii* 
have  been  doubted  that  a  lien  conferred  by  the  vb^ySJSL 
maritime  law  entitled  its  possessor  to  payment    A  **^>*^ 
mariner  to  whom  wages  were  due,  or  a  salvor,  for 
example,  was  always  permitted  to  sue  against  the 
proceeds  of  the  ship  arising  from  'its  sale  in  a  suit  on 
a  bottomry  bond.    The  justice  of  such  a  practice 
being  unquestioQable,  its  admissibility  was  considered 
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TOTj^i.  ^0  \y^  }yjj^  n  qaestion  of  jarisdiction ;  and  it  being  a 
part  of  the  especial  bndinen  of  the  conrt  to  enter- 
tain original  snits  founded  on  maritime  liens,  the 
authority  thos  oollaterally  to  take  cognizance  of 
duch  liens  was  supposed  to  be  incidental  and  was 
accordingly  exercised  without  scruple,  ^nd  on  the 
other  hand,  it  has  never  been  supposed  that  the  court 
could  exercise  jurisdiction  in  this  form  in  favor  of  a 
mere  general  creditor. 

But  until  within  the  last  few  years  everything 
relating  to  this  branch  of  the  admiralty  jurisdie- 
tion,  not  embraced  by  these  two  general  principlea, 
remained  unsettled.  The  subject  with  regard  to 
which  it  was  most  frequently  drawn  into  discussioQ 
is  that  of  the  claims  of  material-men.  It  is  true 
the  law  of  England,  as  expounded  by  the  com- 
mon law  courts,  denied  to  the  material-man  the 
lien  given  by  the  general  maritime  law  as  under- 
stood and  administered  on  the  continent  of  Europe, 
and  therefore,  strictly  speakings  the  material-man 
should  at  once  have  been  placed  by  the  English 
Court  of  Admiralty  on^he  same  footing,  in  this 
respect,  witiii  other  general  creditors.  But  although 
it  ^as  debarred  from  entertaining  suits  instituted 
by  material-men,  the  court  seems  to  have  regarded 
the  restraint  as  unjust  to  this  class  of  creditore, 
and  never  having  been  expressly  prohibited  from 
taking  cognizance  of  their  claims  in  this  form,  in 
the  case  of  a  foreign  ship,  the  court,  in  several 
toBiI^iaBd.  instances,  allowed  them,  under  favorable  circum- 
stances, to  sue  agMust  surplus  proceeds;  while  in 
others^  not  essentially  different,  it  denied  them  this 
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priyil^ge.  In  several  earlier  cases  mentioned  by  ^^^  ^ 
Dr.  Haooabb  in  a  note  -to  the  3d  volume  of  his 
Admiralty  Beports,  the  oonrt  Ji^ad  decreed  payment 
of  th»  species  of  claims.  Bat  the  first  folly  reported  ^'^^"^ 
case  of  this  nature  is  that  of  The  Jbkn^  decided  by 
Sir  WnjiiAM  Scoxr  about  the  commencement  of  the 
present  centary.  The.  John  Vas  an  American  ship^ 
and  while  lying  in  the  Thames  had  obtained  from 
a  mercantile  house  in  London,  supplies  of  which  she 
stood  in  need^  for  a  voyage  to  Venice.  On  her 
return  to  London  the  next  year,  proceedings  were 
instituted  against  her  in  the  Court  of  Admiralty  by 
the  crew  for  wages ;  the  master  having  in  the  mean* 
time  died,  and  th^  owner,  residing  in  Philadelphia, 
having  become  bankrupt,  A  surplus  remaining 
in  oourt  after  the  sale  of  llie  ship  under  decrees 
in  the  suits  for  wages,  the  merchants  by  whom 
the  snpplies  had  been  furnished  petitioned  for 
payment  out  of  such. surplus;  ^nd  Sir  Williah 
SooTT,  after  having  ^  had  the  cases  on  this  point 
lodked  up,''  directed  the  payment.  But  another 
api^ication  of  a  like  nature,  16  the  same  case  by 
anothw  London  m^xhant,  was  rejected*  He  had^ 
SB  ship^  agent,  advanced  money  to  defray  the 
expenses  of  the  outfit  and  insurance  of  the  ship 
preparatory  to  her  voyage  to  Venice,  and  had  made, 
various  advances  and  disbursements  on  her  account 
after  her  return  to  London.  The  facts  and  circum- 
.stances  of  the  case  were  detailed  in  an  affidavit; 
and  ^The  eourt^  on  hearing  the  affidavit  read, 
rejected  the  petition ;  observing,  that  the  account 
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t^i.    ^as  of  too  general  and  niiBettled  a  natare  to  entitle 
the  party  to  this  Temedj(a)J^ 

mimSJl  ^^  another  case  decided  by  the  immediate  successor 
of  Lord  Stowell,  the  ^plication  of  material'4:neii 
for  payment  ont  of  sorplos  proceeds  was  peremp- 
torily denied.  The  application  in  that  case  was 
opposed  by  the  owners;  and  Sir  Chbibtofhbb 
BoBonioK  said  that  in  the  case  of  The  Jbhn^  there 
was  no  opposition,  and  no  argument,  and  the  eflfect 
of  the  former  practice  was  stated  only  in  general 
terms.  The  authorities  referred  to  related,  moreover, 
he  observed,  only  to  proceeds  remaining  in  the 
registry  —  an  ambiguous  term,  which  seemed  rather 
to  ftpply  to  cases  where  no  appearance  had  been 
given  for  the  owner,  than  to  cases  in  ^opposition  to 
their  claims,  as  in  such  cases  the  proceeds  can  hardly 
be  said  to  be  remaining  in  the  registry,  being 
detained  there  only  by  the  warrant  of  the  court^ 
and  adversely  to  the  demand  of  the  owner.  And 
there  did  not,  he  add^d,  ^seem  to  be  any  solid 
distinction  between  original  suits,  and  suits  against 
proceeds,  in  cases  that  are  opposed ;  whereas  in 
cases  unopposed,  the  exercise  of  a  judicial  discretion 
by  the  court  in  permitting  bilk  of  this  kind  to  be 
paid  out  of  unclaimed  proceeds,  instead  of  being 
indefinitely  impounded,  may  be  a  sound  discretion 
and  capable  of  being  justified  to  that  extent, 
notwithstanding  the  general  prohibition(d).'' 
T^  In  another  case,  occurring  n<>t  long  afterwards,* 
Sir  JoHir  NioHoiiL,  who  succeeded  Sir  Chbibtophsr 

(a)  The  Jokn^  3  Robinsoa'a  Adm.  R.,  288. 
{b)  The  Mcaiumiy  2  Haggard'e  R.,  255. 
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-HoBDiBOir,  in  a  very  elaborate  judgment^  pronoanced  ^^'  *• 
for  the  claim  of  material-m^i,  although  it  was  oppo* 
sed  by  the  mortgagee  of  the  ship  ^  in  possession.'^ 
**lf  the  owner,"  he  observed,  "has  not  nsnally 
appeared,  the  only  legitimate  inference  is,  that  the 
law  in  fistvor  of  the^  claim  of  the  material-men  has 
been  considered  to  be  settled,  and  that  their  claim 
iras  ji»t;  otherwise,  no  doubt,  prohibitioiis  wotdd 
have  been  implied  for,  or  appeals  interposed." 
Considering  the  views  taken  of  the  subject  by  the 
pndecesBors  of  Sir  Jotnx  Nioholl,  this  language 
seems  somewhat  remarkable ;  bat  the  declaration 
with  which  lie  condnded  his  decision  will,  I  think, 
appear  to  the  learned  reader  not  less  so.  It  is  as 
follows :  "  This  long  practice,  founded  on  principle ; 
on  the  law,  civil  and  maritime;  on  the  usage  of' 
other  nations ;  on  the  ancient  practice  of  this  court, 
unchecked  by  prohibitions,  except  in  the  case  of 
proceedings  against  the  ship  itself —this  practice,  so 
founded  and  so  allowed  to  grow  up,  I  shall  not 
di8turb(a)." 

This  case  led  to  the  final  judicial  determination  of  P^mw  ib 
the  question  in  England,  adversely  to  the  material-  ^SSSH''^ 
men ;  for,  on  appeal  by  the  mc^gagee  to  the  Privy 
Council,  the  decree  of  the  High  Court  of  Admiralty 
was  reversed  by  the  unanimous  decision  of  the 
judicial  committee,  who  were  of  opinion  that  the 
appellant  as  mortgagee  in  actual  possession  at  the 
time  of  the  arrest  of  the  ship  (for  wages),  was 
entitled  to  the  balance  of  the  ^proceeds.    It  had  HaM 
been  ai^ed,  or  rather  assumed,  by  the  advocate  of  *■>»- 

(a)  The  NeptuMjZ  Haggard's  R.,  12&. 
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▼^^  the  respQndentB^  that  prior  to  the  reign  of  Charles 
ILj  a  lien  on  the  ahip  had  been  conceded  to  the 
material-men^  in  virtue  of  which  he  was  entitled  to 
sue  in  the  admiralty  court ;  and^  indeed,  this  impres- 
sion seMds  to  b&ve  been  long  prevalent  in  that  court ; 
but  the  judicial  committee  declared  the  assiimption 
to  be  i^holly  groundlei^  "  No  autl^ority,''  they 
said,  ^^  but  that .  of  the  Legislature,  could  alter  the 
law,  or  destroy  the  exuitbg  rights  of  the  material- 
men  by  taking  away  their  remedy.  But  the 
common  law  courts  assumed  no  such  power ;  they 
did  not  affect  to  alter  the  Jaw,  or  control  the  exercise 
of  acknowledged  rights,  but  they  declared  that  the 
maritime  courts  had  erroneously  applied  the  doctrine 
of  foreign  maritime  law  to  contracts  made  in  this 
country,  and  denying  that  material-men  ever  had, 
by  the  English  maritime  law,  in  respect  of  such 
contracts,  any  lien  upon  the  ship,  or  any  preference 
over  simple  contract  creditors,  they  prohibited  those 
proceedings  which  could  only  be  justified  by  the 
existence  of  such  a  lien(a).^ 

For  the  same  reason  that  excluded  material-men 
from  payment  oat  of  surplus  proceeds  in  England, 
ship-xhasters  to  whom  wages  are  due,  are  also 
excluded,  no  lien  on  the  ship  being  conferred  upon 
them  by  the  maritime  law.  It  seems,  however,  that 
before  tiie  time  of  Sir  Wjuaau  Soott,  this  privil^^e 
had  in  .son^e  instances  been  allowed  to  the  master(d), 

(a)  The  Nephmt^  3  Knap's  P.  0.  Ouies,  94. 
(&)  Th4  Favoritej  2  Bobinson'B  Adm.  R.,  232. 
On  the  deatb  of  the  master  dtuing  the  Toyage,  hiB  office  deralTek 
OB  the  nuite.    But  although  the  nukte  has  a  lien  on  the  ship  for  hk 
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But  supposing  the  court  to  haive  had  the  authority  ^^4£:  ^ 
and  th^  disposition  to  extend  this  l^medy  beyond 
the  holders  of  maritime  liens,,  it  would  have  been 
natural  to  expect  that  the  possessor  of  other  Hens 
would  be  thought  to  have  the  best  claim  to  it.    But  |^|SSP^ 
it  has  been  denied  to  a  mortgagee  of  the  ship(a),  i^^"^ 
and  also  to  a  judgment  creditor,  although  the  ship 
when  arrested  on  the  admiralty  process  (in  a  suit 
for  wages),  had  already  been  seized  in  execution  on 
a  fieri  faoiae  in  his  favor  issued  from  the  coxfrt  of 
Kings  Bench.    On  appeal,  h6wever,  to  the  court 
of  delegates,  the  judges  reversed  this  decision,  and 
directed  the  balance  of  the  proceeds  to  be  paid  to 

wages  as  such,  he  has  none  foi^  the  addi^nal  compensation  to  which 
he  may  become  entitled  for  his  services  as  master.  It  was,  howeyer, 
Nevertheless,  in  this  case,  held  that  In  a  suit  aj^nst  the  ship  he  has 
a  li^ht  to  dium  the  wages  stipulated  to  be  paid  to  him  at  matey  tor 
^  the  whole  term  of  his  service  in  his  cap^ity  of  master  as  well  as  in 
that  of  mate.  The  coarse  of  reasoning  by  which  Sir  William  Scott 
arriyed  at  his  conclusion,  is,  to  say  the  least  of  it,  highly  ingenious. 
He  considered  the  new  character  of  master  to  hare  been  superinduced 
to  the  odginal  one  of  mate.  The  contract  of  the  mate  to  serye  in  that 
character  l^;aUy  implied  that  he  should  likewise  act  as  master  in  case 
of  the  death  or  remoyal  of  the  actual  master ;  but  the  character  of 
mate  was  not  necessarily  merged  in  that  of  the  master,  nor  was  his 
tttle  to  mate's  wages  totally  ejctingulshed,  by  his  acquired  title  to  a 
quantum  mendt  fbr  his  additional  seryioes  as  master,  unless  it  oouM 
be  shown  that  the  office  of  mate  was  regularly  devolyed  upon  some- 
body else,  and  the  duties  of  it  were  entirely  performed  by  some  other 
person.  The  judgment  of  the  court  therefore  was  that  the  mate 
should  be  pud  [out  of  the  proceeds  of  the  ship]  for  the  whole  perio4 
of  his  seryice,  at  the  rate  of  thtrty-five  dollars  a  month ;  but  ^  that  he 
must  go  elsewhere  for  the  reward  of  the  additional  seryices  performed 
as  master."  .        *   v,     ' 

(a)  I%e  Portsea,  2  Haggard's  R.,  84 ;  The  Exmouthy  id.,  S8,  note  |  ^ 

The  Fndt  Preeerver,  id.,  181 ;  The  Prince  George^  3  Haggard's  R., 
376}  2%0  Percy,. id.,  402. 
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^^*'  the  sheriff;  being  of  opinion  that  ^although  the 
Oonrt  of  Admiralty  oannot  enter  into  the  contracts 
of  general  creditors,  yet  it  may  be  bound  to  take 
notice  of  a  judgment  on  record  as  a  debt(a).''  From 
the  reason  assigned  by  the  delegates  for  their  deci- 
sion it  may  be  inferred  th^t  the  right  claimed  by  the 
judgment  creditor  was  considered  to  belong  to  him 
as  such  independently  of  his  execution  and  levy. 

Such,  in  brief,  had.  been  the  course  of  decision  on 
this  subject  in  England,  prior  to  the  passage  of  the 
act  (3  ^  4  Vict,  chap.  65)^  entitled  ^^  An  act  to 
improve  the  practice  and  extend  the  jurisdiction  of 
the  High  Court  of  Admiralty  of  England.^  [7th 
August,  1840.] 

iS^^utott  ^y  *^^  *^*  (§  ^)'  jurisdiction  is  conferred  on  the 
High  Court  of  Admiralty,  to  decide  all  claims  and 
demands  whatsoever  for  necessaries  supplied  to  any 
foreign  vessel,  and  to  enforce  the  payment  thereof, 
whether  such  ship  or  vessel  may  have  been  within 
the  body  of  a  country  or  upon  the  high  seas,  at  the 
time  when  liie  necessaries  were  furnished,  in  respect 
of  which  such  claim  is  made.  The  aot  does  not,  in 
terms,  confer  upon  the  material-man  a  lien  on  the 
ship,  and  thereby  directly  bring  him  within  the  rule 
entitling  the  possessors  of  maritime  liens  to  payment 

• 

out  of  surplus  proceeds ;  but  it  unquestionably  con- 
fers a  right  of  action  against  the  ship,  and  thereby 
infers  the  grant  of  a  lien.  It  may  be  presumed, 
therefore,  that  the  I^e^lature  designed  to  confer, 
incidentally,  the  privilege  of  suing  against  proceeds. 


extMi<l«d  to 
Mftel 


Hul-to 


(a)  Tke  FlorOi  1  Haggard's  R.,  298,  303. 
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Thig  act  (§8)  also,  in  express  terms,  empowers  the  Q°^^-  ^ 
ooort  to  take  cognisance  in  this  fom  of  mortgages 
of  the  ship,  from  the  sale  of  which  the  proceeds 
haye  accrQed(a). 

(a)  Tbe  trapposed  iiubility  of  the  ooort  to  take  oognitt&oe  of  the 
lights  of  inortgageeB,  before  the  passage  of  the  aet  3  &  4  Victoria,  and 
the  extent  oi  the  authoritj  conferred  bj  it,  have  been  the  subject  of 
eomment  hy  "Dr.  Lushinoton,  in  seyeral  cases  that  came  before  him 
soon  after  its  passage*  In  the  first  of  the  cases  to  which  I  allnde 
(Tfte  Dowthorpej  2  Wm.  Robinson's  R.,  73),  referring  to  the  case  of 
Ihe  Percy f  above,  cited,  in  which  his  predecessor  rejected  the  cUim  of 
a  mortgagee,  ho  observed,  ^  I  greatly  doabt  whether  the  principles 
whkdi  gOYomed  the  proceedings  of  this  conrt,  at  the  time  when  thb 
decJBiop  was  made,  were  not  carried  too  far  in  the  judgment  of  Sir 
J.  KipaoLL."  And  he  proceeds  to  intimate  an  opinion  that  a 
mortgagee  ought  to  have  been  allowed  to  intervene  for  the  protection 
of  his  interest)  before  the  passage  of  the  act  But  however  this  may 
ha;v0  been,  "  the  question,"  he  adds,  *^  is  now  put  at  rest  by  the  late 
act  of  Parliament"  ^ 

Some  expressions  used  by  Dr.  Lushthoton,  in  The  Dototharpe,  seem 
strongly  to  infer  an  apprehension  on  his  part  that  the  act.  authorized 
the  institntion  ci  an  independent  suit  in  the  Court  of  Admiralty,  by 
tiM  mortgagee — %  construction  by  no  means  warranted  by  its  terms, 
and  aooordingly,  in  The  Fortitude  (2  Wm.  Robinson's  R.,  217),  which 
arose  soon  afterwards,  and  in  which  the  power  conferred  by  the  act 
was  MIy  discussed,  it  was  held  not  to  warrant  such  a  proceeding. 
**  Prior  to  the  passhig  of  this  statute,"  said  the  learned  Judge,  '*  it  was 
neve  than  doubted  in  this  court,  whether,  in  cases  where  a  ship  had 
been  aneeted  under  the  jurisdiction  of  the  court,  the  court  could  take 
'Tgnifsni^  of  the  claims  of  mortgagees.  «  ^i  «  ♦  « 
In  order  to  obviate  this  state  of  things  so  detrimental  to  justice,  the 
statute  3  A^  4  Victoria  was  enactad.  The  intention  of  the  Leg^ture 
in  paasiqg  the  statute,  I  oonoeive,  was,  that  the  remedy  should  be 
eonuDensuTate  with  the  eviL  It  was  not,  I  iqyprehend,  intended  to 
confer  any  new,  separate  and  diitmct  powers  on  this  court,  but  inerellf 
to  enable  the  court  to  exercise  its  ordinary  jurisdiction  to  the  foil 
extent"  In  accordance  with  this  construction  of  the  act,  in  the 
mtennediate  case  of  The  Highflyer  (2  Wm.  Robinson's  R,  109),  a 
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T^i.  t;i^^  earliest  of  the  few  American  reported  oases 
tkit  4ht«i  on  this  subject  is  that  of  Gardiner  y.  Tk^  8hip  New 
SSJ^ftrJJJ  Jereey{a).  The  ship,  on  her  retnm  from  a  long 
BMnti  or      foreign  voyage,  had  been  sold  at  the  suit  of  the  erew 


g^^  for  wages ;  and  there  remained  in  court  a  surplus  of 
RfMSSu*  money,  after  the  satis&claon  of  their  claims.  Against 
this  surplus  a  proceeding  was  instituted  by  the 
master,  for  disbursements  made  by  him  during  the 
voyage,  for  supplies,  and  in  the  payment  of  seamen's 
wages,  and  also  for  his  own  wages.  Judge  Yetbba 
availed  himself  of  the  occasion  to  state  the  prin- 
ciples by  which)  upon  mature  consideration,  he  had 
determined  to  be  governed  in  all  cases  of  this  nature. 
He  was  aware  of  the  decision  of  Sir  William  Scott 
in  the  Case  oi  The  Favorite^  9\>ov^  cited  from 
Bobinson,  andrefereto  it;  but  he  seems  not  to  hav^ 

motion  on  bdiAlf  of  a  mortgagee  for  nrarrant  of  arrest,  for  tke  pnrpose 
of  enforcing  bail'for  the  safe  return  of  the  yesSel  had  been  denied. 

Perhape  it  ought  to  be  conceded,  howerer,  thkt  a  mere  cursory 
reading  <^  the  3d  and  4th  flections  of  the  statute  vaif^  not  yery 
unnaturally  suggest  the  opposite  construction.  But  it  seems  incre- 
dible that  any  one  at  all  conversant  with  the  nature  of  the  admirslty 
jafkdictioa  riiould  imagine  that  aeourt  of  admiralty,  wUhoiU  Ae  aid 
if  a  iUttute,  could  take  oognixance,  in  an  original  suit,  of  i  mortgage  of 
'  a  ship^  any  more  than  it  could  of  a  mortgage  on  "a  coach.  It  appears, 
aeyertheless,  that  such  a  suit  was  lately  instituted  in  the  District 
Court  of  the  Southern  District  of  New-Tork,  and  carried  thence  by 
appeal  first  to  the  circuit  court  and  thence  to  the  Supreme  Court. 
The  prayer  of  the  libel  was,  that  the  court  would  decree  a  sale  of  Hie 
ship  to  pay  the  mortgage  (which  was  Ibr  purchase  money),  or  else  her 
deliyeiy  in  specie  to  the  libellant. 

It  seems  hardly  necessavy  to  add  that  the  libel  was  dismissed  for 
want  bf  Jurisdiction  in  the  district  court,  and  that  the  decision  iraa 
mfflrmed  in  the  appellate  courts.    Bogart  et  al.  y.  7%i  John  Jay,  IJ 
Hewafd's  R.,  399  (21  Curtis's  DecU.  S.  C,  572). 
f  (a)  1  Peters's  Adm.  Deois.,  223. 
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* 

seen  the  report  of  the  ease  of  Ths  John^  which  <^^  ^• 
probably  had  not  yet  then  made  its  appearance  in 
tikis  country.  He  states  it  to  have  been  his  practice, 
when  he  first  came  into  the  court,  to  entertain 
applications  of  this  'natnre  to  an  extent  which  had 
involved  him  in*  difficnlties*;  that  he  had  found  it 
necessary,  therefore  to  establish  some  general  rules 
upon  the  subject ;  and  that  the  rule  by  which,  for 
llie  last  several  years,  he  had  been  governed,  was, 
^  that  it  shall  appear  that  a  sum  claimed  out  of  the 
surplus  or  remnant  is  either  of  itself,  or  in  its  origin, 
ft  Uen  on  the  ship,  or  oth^  thing  out  of  which  the 
moneys  were  produced."  In  another  ^art  of  the 
o]Hnion,  his  language  is;  "  IjBhall  continue  to  adhere 
to  the  principles  I  have  endeavored  to  establish, 
not  to  adriiit  the  distribution  or  payment  of  surplus 
to  others  than  those  who  originally  had  liens,  or  legal 
Impropriations,  on  the  suhjeet  from  which  the  moneys 
in  court  were  raiised.''  Guided  by  these  principles 
Jndge  Psr^BS  allowed  the  master's  claims  for  dis- 
bursements, but  rejected  his  claims  for  wages.  The 
doctrine  of  this  case  was  affirmed  in  two  cases  that 
aroee  in  the  same  court  many  years  later* 
In  the  first  of  these  cases,  the  American  brig     ng 


The  Hereulea  had  been  wrecked  on  the  coast  of  g^*^ 
Mexico;  and  the  property  saved  from  the  wreck  SSm^^ 
had  been  brought  to  the  port  of  Philadelphia,  by  ^^^^ 
the  schooner  Packet^  in  which  the  men  composing  ^^^"^ 
fhe  crew  of  the  HerculM  also  took  passage.    On  ^«***^ 
dieir  arrival  at  Philadelphia  they  libelled  this  pro- 
perty for  wages,  which  were  decreed,  and   the 
property  was  sold.    One-half  of  the  proceeds  was 
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^2l^  directed  to  be  paid  to  the  owner  of  the  Padoet^  m 
puTsaaace  of  an  agreemeat  to  that  effect,  for  bringing 
the  property  home.  That  ^  portion  of  the  proceeds 
which  had  been  decreed  to  the  seamen  for  wages, 
still  remaining  in  conrt^  the  owner  of  the  JPaoket 
petitioned  the  conrt  for  the  payment^  ont  of  this 
fond,  of  the  passage  money  dne  from  these  seamen 
for  bringing  them  from  Mexico  to  Philadelphia; 
for  which,  it  was  alleged,  they  had  severally  i^reed 
to  pay  the  snm  of  twenty  dollars.  The  conrt, 
referring  to  the  case  of  Gardiner  et  oL  v.  The  Skip 
New  Jersey^  and  recogniang  its  anthcHity,  rejected 
the  claim ;  on  the  ground  that  it  was  a  mere  per- 
sonal demand  against  the  sailois,  constituting  no 
lien  on  the  property^  cognizable  in  a  conrt  of 
admiralty,  or  in  ^'  any  other  caurt.^  The  omclnd- 
ing  part  of  the  judgment  of  the  court  is  as  follows: 
^^  Nor  has  this  court  any  jurisdiction  to  iary  and 
determine  this  demand.  It  is  strictly  a  personal 
contract,  not  made  at  sea,  nor  from  any  cause  cog- 
nizable in  the  admiralty.  Jt  must  be  prosecuted 
befbre  a  common  law  tribunal,  in  like  manner  as 
any  other  pergonal  contract  and  debt.  It  is  true, 
the  money  in  court  belongs  to  these  men,  by  virtue 
of  the  decree  of  the  court ;  but  by  what  authority 
can  I  undertake  to  pay  it  to  a  particular* creditor, 
or  to  disburse  it  among  all  the  creditors  ?  In  the 
language  of  Judge  Pbtbbs,  I  should  soon  ^  be  involved 
in  many  difficulties  and  mistakes,'  by  assuming  this 
office.  I  must  try  the  case  of  every  creditor  pre- 
ferring a  claim.  This  is  certainly  a  novel  case.  No 
claim  like  the  present  has  ever  before,  in  my  knoW« 
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ledge,  been  presented  to  a  coort  of  admiralty.  It  is  ^^^^^  ^ 
not  a  case  of  snrplns  and  remnants,  in  which  the 
petitioner,  having  a  daim  against  the  defendant  bi 
this  ooort,  asks  for  the  money  which  shall  remain  in 
eonrt,  after  satisfying  the  decree  of  the  conrt  in  fitvo^ 
of  the  Bbellant ;  snch  creditor  or  petitioner  having 
had  a  lien  on  the  property  from  which  the  moneys 
were  produced.  The  peculiar  feature  of  this  case  is^ 
iksA  thepetitioner  does  not  ask  for  the  surplus  innds  ^ 
of  the  defendants^  bnt  for  the  money  which  had 
been  ordered  and  adjudged  to  be  paid  to  the  libel- 
hmts*  It  is  not  a  case  of  sorplns  or  remnants  to  be 
a{^propriated  in  fbvor  of  a  creditor  having  a  aeoond- 
aiy  right  in  the  goods  sold^  but  an  applieation  to 
take  from  the  libellants  the  money  which  had  been 
decreed  to  them,  and  appropriate  it  to  the  payment 
of  one  who  claims  to  be  their  creditor.  This  is 
going  far  beyond  any  case  of  surplus  and  remnants, 
and  has  never,  I  believe,  beon  attempted  by  any  » 

court  of  admiralty,,  which,  in  doing  so,  would  try. 
a  cause  collaterally,  of  which  directly  it  could  have 
no  juriadiction(a).'' 

This  case  seems,  indeed,  to  have  been  a  very  clear 
one ;  bpt  it  serves,  nevertheless,  in  some  degree,  to 
dissipate  the  obscurity  resting  upon  the  subject  of 
surplus  and  remnants. 

The  next  and  only  remaining  reported  case  I  jj^ 


have  met  with,  which  sheds  any  light  upon  the  sub-  SuE^!^ 

ject,  is  that  of  Sarper  et  al.  v.  The  JVew  Brig(h\  ^S^SR^ 

already  cited,  at  som^  length,  for  another  purpose,  m  ^""^ 

•4. 

(a)  BraekH  etai.T.The  Beradea,  Gilpin's  B.,  184. 
(6)  GflpiB^  Kj  636. 
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^2t}  The  brig  had  been  condemned  and  Bold  at  the  suit 
of  material  ]ae%  in  virtae  of  the  lien  seenred  to  them 
}afy,  the  laws  of  Pennsylvania,  and  a  ampins  remained 
in  the  registry  after  payment  of  their  demanda. 
Among  the  petitioners  against  this  smploa)  were 
Sarper  cmd  Bridgfsa^  yrho  had  also  supplied  mate- 
rials for  the  eonstmction  of  the  vessel;  bat  not 
being  persons  of  the  description  provided  for  by 
the  statute  of  Pennsylvania,  they  had  acquired  no 
maritime  lien.  They,  however,  held  a  bill  of  sale 
of  the  vessel,  executed  by  the  owner,  to  tiiem,  abso- 
lute in  terms,  but  in  reality  designed  cmly  te  secure 
them  for  large  sums  of  money  advanced,  and 
materials  furnished  for  the  use  of  the  owner  in 
building  the  brig.    . 

The  court,  upon  a  critical  review  of  the  cases  of 
J^  John  and  Th6  New  Jersey ^  above  cited,  came 
to  a  clear  conclusion,  1,  that,  independently  of  the 

♦  bill  of  sale,  the  claim  of  th^  petitioners  could  not  foe 

sustained,  inasmuch  as  it  was  founded  in  a  mere 
personal '  contract  with  the  owner,  conferring  upon 
the  petitioners  no  right  of  priority  over  his  other 
general  creditors ;  and,  %  that  whether  the  biU  of 
sale  was  to  be  r^arded  as  importing  an  absolute 
sale,  or  as  a  fnartgag^^  it  entitled  the  petitbners  to 
the  remaining  proceeds  in  court.  According  to  this 
.  well  considered  and  well  reasoned  case,  tiier^re, 
whoever  has  a  lien  or  fixed  right  of  priority  of 
payment,  attaching  to  the  thing  from  which  the 
surplus  i|nd  remnants  in  court  proceeded,  whatever 
may  be  the  nature  or  origin  of  the  lien  or  right,  is 
entitied  to  resort  to  this    fund    for   satisfaction. 
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Althoagih  the  claiin:  of  the  petitioiiere  em1)raced  a  <v^^ 
great  variety  of  artioles  fDnLisked^  at  their  instance, 
by  difierent  penons  and  at  different  tinfes,  and  of 
Bereral  distinct  advaBces  <^  money,  there  seems  to 
have  been  no  qnestipn  eoncermng  the  araoont 
aetoaUy  due  to  the  petitioneiB,  nor  any  credits  or 
CQimter  daims;  and  I  infSnr,  moreover,  that  the 
snrplns  was  insufficient  to  pay  the  debt.  It  appears, 
abo,  that  there  was  no  party  before  the  court, 
oititled  to  contest  ike  cfadm(a)^  Had  the  case,  in 
these  reapeota,  been  di&rent^  tiie  claim  might  have 
been  considered,  notTdthstandii^  the  mortgage,  to 
be  obnozions  to  the  ob|ection  which  led,  as  we  have 
seeo,  to  the  peremptory  rejection  by  Sir  Wiuxuc 
SooTCyOf  the  petition  of  the  ship^s  agent  in  The  John. 
The  doctrine  of  these  cases  seems\to  have  been 

fnlly  sanctioned  by  Mr.  Justice  Stobt,  in  Ths  Ship 

• 

(a)  The  eourt  wbb,  liowerer,  folly  awue  of  its  reftpondbyUjy  in  , 

vegmrd  to  the  Burplns.  The  judge,  adyerting  to  &e  absienoe  of  any 
partf  entitled  to  oontrorert  the  rights  of  the  petitioners  agidnst  the 
tad,  obsenred  that  it. was  ^tever^kas  the  dvty  of  the  court  to  look 
careliillj  to  the  disposal  of  it.  It  oannot  gp  oat  of  the  cuatodj  of  the 
eourt,  bot  by  the  action  and  order  of  the  court;  and  no  such  order 
win  be  made,  until  the  court  is  well  satisfied  that  the  party  asking  for 
it  is  l^gaDjr  enlitied  to  it  It  Is  not  a  deielict  to  be  picked  up  by  the 
fint  person  who  may  lay  his  hand  nfcn  it:  it  has  a  kgal  owner 
somewhere,  and  to  him  only  should  it  be  transferred." 

Soon  after  the  passage  of  the  late  act  of  Congress,  conferring 
admiralty  jmiadiction  on  the  district  courts,  In  lektion  to  inhmd 
eommerce,  a  case  (^  salvage  arose  in  the  District  Court  for  the 
Northern  District  of  New-York,  in  which  the  cai^  o(  the  ycssel  had 
been  insured.  A  surplus  of  the  proceeds  of  the  sale  of  the  cargo 
nmaming  in  court,  alter  the  payment  of  the  amount  of  salyage 
•warded,  the  underwriters,  10^  had  fKodfor  a  total  feat,  petitioned 
to  have  tfalasiii|ila0  paid  to  them;  andilw  court  directed  the  paymenti 
on  the  gKNttd  that  they  stood  in  the  pboe  of  the  iasnrsd. 


1 
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▼5l^  Pa6k€l{a\  and  in  Ths  Boetan  and  (hrgo{b\  in 
wldcli  he  repelled  the  claims  of  insurers,  on  the 
ground  that,  though  the  property  concerned  had 
been  abandoned  to  them/ they  had  not  accepted  the 
abandonment  ^  This  conrt,"  said  he,  ^  in  the'ship 
/  Paoketj  looks  only  to  the  ownership,  general  or 
special,  in  the  thing  itself  and  to  such  claims  as  are 
direct,  as  a  lien,  or  hjua  ad  remP 

The  general  principle  on  which  these  decisions 
are  founded,  as  the  learned  readier  will  not  fail  to 
observe,  is  this :  that  the  right  of  intervention  for 
payment  out  of  surplus  proceeds,  extends  to  all 
claims  supported  by  liens,  whether  implied  by  the 
maritime  law,  or  expressly  created  by  special  con- 
tract The  right,  therefore,  is  placed  by  these  cases 
on  substantially  the  same  footing  as  that  on  which 
it  has  at  l^igth  been  placed  in  England  by  the  aid 
of  the  statute  8  &  4  Victoria.  It  is  true  that  the 
application  of  it  by  Judge  PmrBBS,  in  The  New 
Jersey y  in  favor  of  the  master^s  claim  for  disburse- 
ments, would  have  been  unwarrantable  in  England, 
where  no  lien  is  allowed  to  the  master,  whether  on 
the  ship  or  freight,  for  advances ;  and  that  it  was 
questionable  here,  where  it  has  i^ot  even  yet,  as  I 
am  aware,  been  decided,  that  the  master  has  a  hen 
on  the  ship,  though  he  id  held  to  have  a  lien  on  the 
freight(o).  It  is  true,  alsQ,  that  the  principle  laid 
down  in  the  American  cases  does  not  embrace 
judgment  creditors  as  such,  though  in  England,  as 
we  have  seen,  a  judgment  creditor  was,  in  The  Flora ^ 


(a)  3  Mmo&'s  IL,  2$5.  (c)  Ftde  wfra^  MJiRiKXiis'  WiAi 

(5)  1  Sumnor's  R.,  828. 
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lield  to  be  entitled  to  payment  oat  of  snrplos  pro-  ™f^*  ^« 
ceedfl,  Apparently  inithont  refei*ence  to  the  levy  in        ' 
his  behalf  on  the  ship,  previous  to  her  arrest  by  the 
admiralty  {HHMe8s(a)« 

It  is  not  to  be  disguised,  that  the  duty  of  conrts 
of  admiralty,  touching  this  form  of  redress,  seems  to  ^ 
have  been  supposed,  both  in  England  and  in  this 
country,  to  depend,  in  some  measure,  upon  consider- 
atione  of  expediency,  as  well  as  xtpon  the  mere 
question  of  juiisdiction. 

To  exclude  misappitehensdon  it  is  proper  to  add 
that  the  principles  above  stated  are  to  be  deemed 
applicable  in  their  full  extent  only  to  those  cases  of 
^  a.  co,«t  tdcee  <»g,.U«L  ..<u>  i»st«>c« 
court  of  admiralty,  and  that  with  respect  to  the 
proceeds  of  vess^s  condemned  and  sold  by  order  of 
the  court  in  the  exercise  of  its  prize  jurisdiction, 
these  prindples  require  to  be  qualified.  It  is  a 
settled  principle,  both  in  England  and  in  this  conn- 
try,  that  in  prize  cases,  no  mere  lien  created  by 
contract  between  the  parties,  and  not  perceptible 
to  the  captor,  can  be  recoignized  as  against  ther^hts 
of  captura  These  act  upon  the  property,  without 
r^ard  to  secret  liens  held  by  third  parties ;  as,  on 
tiie  other  hand,  the  righto  of  the  captor  do  not 
extend  to  liens  possessed  by  enemies  upon  property 
itself  protected  £rom  capture.  He  has,  m  general,  * 
no  means  of  discovering  liens  of  this  latter  descrip- 
tion ;  and  if  effect  were  to  be  given  to  the  former, 
the  consequence  would  be,  that  the  captor  would 

(a)  Vid4  lujprot  p.  S9. 
9 
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'^i-  b^  sabJQct  to  the  disadvantage  of  haviog  neafxal 
liens  set  np  to  defeat  his  claims  tipoo  hostile  pro- 
perty, whHe  he  coold  never  entitle  himself  to  any 
advantage  from  hostile  liens  upon  neutral  pcc^rty. 
It  is  only  therefore  where  the  liens  result  from 
,  the  known  principles  of  the  general  maritime  law 
of  nations,  independently  of  express  oontraot,  that 
it  can  be  recognized  iu  a  prize  court  of  admiralty. 
The  lien  which  a  neutral  ship-owner  has  upon  the 
cargo  of  an  enemy  on  board,  is  an  iratance  of  this. 
The  owner  of  the  ship  having  the  cargo  in.  his  pos* 
session,  subject  to  his  drauutid  for  freight^  is  entitled 
by  the  general  law  to  detain  it  until  the  freight  is 
paid.  He  has  ^^an  intwest  directly  and  visibly 
residing  in  the  thing  itself.^  On  these  grounds  his 
claims  are  respected  even  in  a  prize  proceeding,  and 
the  freight  is  to  be  paid  out  of  the  {^oceeds  of  the 
captured  property ;  but  the  reason  of  die  exceptions 
determines  its  extent  The.  rights  of  the  captor 
have  accordingly  been  held  to  be  unaffected  by  the 
lien  of  a  neutral  bottomry  bond-holder(a),  or  a.  lien 
by  way  of  pledge  for  the  payment  oi  purchase 
money(J). 
n.  Inter.  Having  now  completed  what  I  had  to  say  of  the 
dmunii.  right  of  intervention  against  surplus  proceeds,  I 
proceed  to  a  very  brief  consideration  of  tiie  right 
df  intervention  in  hostility. to  the  libellant,  pending 
the  suit.  Whether  these  rights  are  exactly  coex- 
tensive is  a  question  to  which  the  reported  judicial 

(a)  The  Tobagoj  5  Robinscm's  Adm.  R.,  221. 

(b)  The  Marianna,  6  id.,  24;  The  Frances^  8  Oranch's  R.,  418  (3 
OurtiB's  DeciB.  S.  0.,  200). 
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d«oisioii8  do  not  appear  thus  £ar  to  fornish  a  <^^^ 
Bstisfiurtory  answer.  From  the  terms  in  which  they 
have  been  spoken  of  in  our  own  courts^  and  also 
witii,  so  far  as  I  am  aware,  one  exception,  in  the 
English  Court  of  Admiralty,  the  just  inference 
appears  to  be  that  they  are  regarded  in  both  as 
strictly  corelative.  Bat  an  observation  of  Dr. 
LimHnrcKtoN  in  The  Dawtharpfi  would  seem  to  imply 
that  in  his  opinion  the  right  to  intervene^  pending 
the  suit  for  the  purpose  of  contestisg  the  claims  of 
&e  libellant  may  be  exercised  by  one  who,  fix>m  the 
natare  of  his  interests,  would  not  be  entitled  to  pay* 
mentout  of  the  surplus  proceeds.  Spelling  generally 
of  the  sort  of  interest  re^nmbb  to  establish  a  per'wna 
standi  in  judieiOy  Br.  LuBHmo^K  said  it  was  not 
even  neoessary  that  the  intervenor  should  possess 
^  an  absolute  right  to  a  given  sum  of  money ;  but  if 
a  person  may  be  injured  by  a  decree  in  a  suit,  he 
has  a  right  to  be  heard  as  agaiilst  the  decree, 
although  it  may  eventually  turn  out  that  he  can 
derive  no  pecuniary  benefit  from  the  suit  itself  (a).^ 
The  only  additional  case  I  have  met  with,  to 
which  it  will  be  useful  to  refer,  is  that  of  The  Mary 
Ann^  decided  in  the  District  Court  of  the  United 
States  for  the  District  of  Maine.  It  is  the  only 
reported  case,  as  far  as  my  infoMiation  extends,  in 
which  the  right  of  intervention  and  ^ef&Rce  pendente 
Uie  has  been  diacueeed  with  reference  to  the  princi- 
ples of  justice  on  which  it  rests.  It  was  a  case  well 
%        calculated  to  awaken  attention  to  those  principles, 

(«)  Warn**  R^  104. 
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'▼oi^i.  i^^d  to  render  them  impressive.  The  suit  was 
prosecated  in  behalf  of  the  United  States,  to  enforce 
an  asserted  mmucipal  forfeiture,  in  which  the  owner^ 
of  the  property  interposed  no  claim.  In  the  event 
of  a  sentence  of  condenonation,  the  con£acation  of 
the  entire  proceeds  of  the  property  mnst  follow; 
the  lien  set  np  by  the  party  claiming  a  right  to 
intervene,  being  a  common  law  lien,  or  privil^e 
which  wonld  be  extinguished  by  the  sentenca 
Pricxr  to  the  seizore  of  the  vessel,  she  had  been 
attached  for  a  debt  due  from  the  owner ;  and  the 
question  was,  whether  the  attaching  creditors  were 
entitled  to  appear  ai^d  contest  the  forfeiture.  Their 
right  to  do  so  was  controverted  by  the  district 
attorney,  who,  it  seems,  also  contended  that  th^r 
appearance  was  premature,  and  that  they  ought  to 
have  awaited  the  issue  of  the  prosecution ;  and  then, 
in  the  event  of  a  decree  of  condenmation,  to  petition 
against  the  proceeds  in  the  registry. 

The  learned  judge,  in  pronouncing  his  decision, 
observed:  ^  As  a  g^xeral  principle,  it  is  certainly 
true  that  in  admiralty  process  in  rem^  all  persons 
having  an  interest  in  the  thing  may  intervene  pro 
mteresse  9Uo^  file  their  claims,  and  make  themselves 
parties  to  the  cause  to  defend  their  own  interest. 
The  process  acts  on  the  thing  itself^'  and  places  it  in 
the  custody  of  the  court  When  thus  in  its  pos- 
session, the  court  is  bound  to  preserve  it  for  all  who* 
have  an  interest  in  it,  and  not  to  deliver  it  but  to 
those  who  prove  a  title.  It  follows  as  a  necessary 
consequence  that  all  who  have  a  legal  interest  may 
appear,  and,  by  suitable  allegations  and  proo&^  show 


«  . 
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« 

what  that  interest  is,  and  claim  to  have  it  allowed.  ^'^  ^ 
If  it  were  not  so,  the  greatest  injustice  wonld  be 
done  ;  because  a  decree  of  the  court  in  rem  is  bind- 
ing on  all  the  worlds  as  to  the  points  which  are 
directly  in  judgment  before  it."  -  , 

After  detailing  the  conrse  of  proceedings  enjoined 
by  the  act  of  Congress  in  eases  of  mtinicipal  seizure, 
which,  when  no  defence  is  interposed,  must  neces- 
sarily result  in  n  condemnaticm  by  default^  and  an 
indefeasible  title  to  the  purchaser  on  the  sale  of  the 
property  in  virtue  of  the  decree.  Judge  Waus  asks, 
^  If  tiiis  be  so,  what  reason  can  be  given  why  every 
person  having  an  interest  in  the  thing,  whether  it 
be  a  proprietary  interest  or  a  mere  Uen  or  privilege, 
should  not  be  admitted  to  intervene  for  his  own 
interest,  and  contest  the  forfeiture  so  far  as  his  right 
or  interest  would  be  prejudiced  by  the  decree  T 
He  next  proceeds  to  show  the  inapplicability  of  the 
rigorous  principles  of  ^tclusion  enforoed  in  the  cases 
of  ]Mri2e(a),  and  in  conclusion  answers  the  objection 
that  the  intervenor  was  bound  to  defer  his  claims 
until  after  the  sentence  of  condemnation  and  sale. 
^To  say,"  he  observes,  'Hhat  he  must  wait  until 
after  a  decree,-  and  then  come  in  and  petition  agdnst 
the  proceeds,  would  be  little  better  than  a  mockery; 
for  if  the  decree  is  against  the  vessel,  it  annihilates 
his  claim,  and  he  can  maintain  no  claim  against  the 
proceeds.  It  is  not  a  dum,  like  that  of  seamen^s 
wagesi  or  material-men,  which  overreaches  the  for^ 
fdture.    The  attachment  operates  only  to  the  extont 

(a)  Vide  M^pros  P»^^  ^f^ 
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rm^  of  t}|je  debtor's  iQtepert^  to  whose  rights^  bo  fu  iisliis 
Hi»i  goes,' the  attaehii^  creditor  sncoeecU ;  while  tiie 
Tqaritime  lien  of  seamva  for  thepr  wages,  and  of 
material-men  for  supplies  aad  repairs,  is  a  species  of 
proprietary  interest  in  the  thing  itself  which  is 
independent  of  any  title  of  any  particnlar  individnaL 
It  inhere!  in  the  thing,  whoever  may  be  the  general 
owner;  but  the  interest  of  an  attaching  <^reditor 
can  only  be  defended  by  the  same  means  which  wiU 
be  a  defence  for  the  owner  whose  interest  is  attached, 
that  is,  in  this  case,  by  showing  that  no  forfi^tnre 
has  been  incorred  To  decide  that  he  cannot  make 
himself  a  party  to  the  caiise,  before  a  decree  on  the 
merits,  is  to  dec^ie  that  he  cannot  be  admitted  to 
defend  his  rights  at  alL'' 

The  decision  of  the  learned  judge,  therefore  was, 
that  tiie  atta<dung  creditors  were  entitled^  inters 
vene  in  defence  of  their  interests. 

It  is  difficult  to  resbt  the  course  of  reasoning  which 
governed  the  court  in  this  case^  or  to  withhold  assent 
front  the  particular  eonclusicm  to  which  it  led.  It 
will  be  obeeihred  thatifor  the  reason  assigned  by 
Judge  Wabeb,  the  right  of  intervention  against 
proceeds  does  not  exist  in  a  case  of  municipal 
forfeitures,  except  in  £Btvor  of  the  possessors  of 
maritime  liens,  these  alone  being  preferred  to  the 
claims  of  the  government. 

Waiving  any  further  inquiry  concerning  the 
identity  of  the  two  rights  in  point  of  scope,  and 
conceding  that^  according  to  the  intimation  of  Dn 
LusHiKOTOif ,  the  right  to  intervene  for  the  purpose 
of  contestation  may  be  maintained  on  the  ground 
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of  interoete  that  wotdd  be  inadeqiiBte  to  apliold   <»^i. 
iho  right  to  SQ6  against  proceeds,  suffice  it  to  say, 
that  the  true  rights  are,  in  -this  respect,  essexrlaally 
ooaoiiaL 

Whether,  in  any  particular  instance,  the  one  or 
the  other  shall  be  exercised  by  him  to  whom  they 
belong,  will  be  a  question  of  expediency  depending 
on  the  circnmstances  of  the  case.  If,  by  reason  of 
the  insoffidency  in  valne  of  the  thing  proceeded 
against,  to  satisfy  his  own  claims  upon  it  in  addition 
to  those  of  the  libellant,  or  for  any  other  reason,  he 
desires  to  contest  the  libellanf  s  demand,  he  wi]l,  of 
course,  elect  to  appear  seasonably  for  that  purpose. 
But  the  responsibility  for  costs  and  damages  imposed, 
and  the  security  exacted  therefor,  as  the  condition 
on  which  he  will  be  ^Alowed  to  intervene  pendente 
Utey  may  form  an  elanent  of  the  problem  to  be 
solved,  not  unworthy  of  consideration.  These  rights 
are  recognized,  and  the  modes  of  their  exercise 
prescribed,  by  two  of  the  rules  prcmiulgated  in  1842 
by  the  Supreme  Court,  to  regulate  proceedings  in 
admiralty  suits.  They  belong  more  properly  ta  the 
second  part  of  this  work ;  .yet,  nevertheless,  as  they 
seem  to  require  no  commentary,  it  may  not  be  amiss 
to  (ute  them  here,  for  the  purpose  of  avoiding  the 
necessity  of  reverting  to  the  subject  of  interventicm* 
They  are  the  thirty-fourth  and  forty-third,  and  will 
be  found  in  the  appendix. 

Having  now  completed  this  summary  view  of  the 
general  scope  of  the  admiralty  jurisdiction  of  the 
district  courts  of  the   United  States,  I  propose,  in 
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the  sucoeeding  chapters  of  this  part  of  the  work,  to 
revert  to  the  several  snlbjeets  of  this  jorisdictton 
which  have  beeii  designated,  £or  the  purpose  of  more 
exactly  defining  their  nature,  and  of  stating  the 
more  important  principles  of  law  applicable  to  each* 
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OBAP,  t. 


CHAPTER  n.  ^ 

Or  THB  Claims  of  MatkbiajtUEv. 

Suits  in  behalf  of  material^men  constitute  an  im-  "Wh^^ 
portant  branch  *of  the  admiralty  joriadiction. 
Under  this  general  denomination  are  comprised 
all  persons  who  ftmiuth  materials  for  the  building, 
eqnipmenty^  repair,  outfit,  or  use  of  vessels  employed 
in  maritime  navigation. 

Contracts  of  this  nature,  except  those  relating  to 
the  building  of  vessels  (which  will  be  separately 
noticed  in  the  sequel),  are  usually  made  by  the 
master  of  the  vessel.  It  is  necessary,  therefore, 
before  proceeding  to  a  consideration  of  the  remedies 
«ffi>rded  by  W  for  the  enforcement  of  the  demands 
of  material-men,  to  define  the  limits  of  the  master's 
authority  to  bind  the  ownw  and  his  property  for 
the  folfilment  of  his  contracts  with  this  description 
of  persons. 

The  master  of  a  ship  is  the  confidential  agent  of  artartof^ 
the  owners,  and  as  such,  in  general,  he  appears  to  all  {C^  ^ 
the  world,  in  matters  relating  to  the  usual  employ-  j^^p^^j^^*^ 
ment  of  the  ship,  and  to  the  means  of  employing 
her;   the  business  of  fitting  out,  victualing  and 
manning  the  ship  being  left  wholly  to  his  manage- 
ment, in  ports  where  the  owners  do  not  reside  and 
have  no  established  agent,   and  frequently,  also, 

10 
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T(«M^i.  even  in  the  place  of  their  own  residence.  His  char- 
acter and  situation,  therefore,  famish  presumptive 
evidence  of  authority  from  the  owners  to  act  for 
them  in  these  cases;  liable  indeed  to  be  refoted 
by  proof  that  they,  or  some  other  person  for  them, 
managed  the  concern  in  any  particular  instance,  and 
that  this  fact  was  known  to  the  particular  creditor, 
or  wka  of  such  general  notoriety  that  he  may  rear 
sonably  be  supposed  not  to  have  been  ignoraat  of  it 
In  general,  therefore,  the  owners  are  bound  to  the 
performance  of  the  master's  contracts  for  repairs 
and  supplies ;  such  contracts  being  esteemed^  in  law^ 
to  have  been  made  by  them(a). 
JJ'^jJjJ^  But  the  safety  of  the  shipowner,  and  the  interests 
M^ftttS  of  commerce,  require  that  this  presumed  authority 
of  the  master  should  be  subject  to  some  limitation ; 
and  the  established  rule  upon  the  subject  accord- 
ingly is,  that  it  extends  only  to  such  repairs  and 
supplies  as  are  reasonably  fit  and  proper,  and 
apparently  necessary  to  enable  the  vessel  to  navi- 
gate the  sea,  and  pursue  her  voyage  in  safety.  But 
where  there  is  no  ground  for  the  imputation  of  bad 
fSuth,  the  rule  is  indulgently  enforced.  The  repairs 
made,  or  articles  supplied,  need  not  be  shown  to 
have  been  absolutely  necessary ;  but  it  is  sufficient 
if  they  appear  to  have  bee%  such  as  a  prudent 
owner  would  probably  have  ordered,  or  assented  to, 
if  present  at  the  time(^)« 

(a)  Abbot  on  Shipping,  Part  ii.,  chap.  2,  }  2,  3 ;  ibi<L,  Part  n.,  ch. 
3,  $  3. 

(h)  Abbot  on  Shipping,  Part  n.,  oh.  3,  }  3 ;  3  Kent's  Comment*- 
ries,  3d  ed.,  163 ;  The  Fortitude^  3  Sumner's  R.,  228 ;  Wsbgter  t. 
Seekampf  4  Bam.  &  Aid.  R.,  352. 
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To  this  extent  the  master  has  power,  it  is  supposed,  ^^^^  •• 
to  bmd  the  ownera  personaUy,  as  weU  in  the  place  gU 
where  they  reside^  as  abroad(a).  SUSTS'the 

-  The  master,  however,  is  also  always  personally  mue^.^ 
answerable  for  his  C(»tract8  of  this  Mnd,  unless  he  B^^JLt 
takes  care  by  express  terms  to  confine  the  credit  to  *^ 
his  owners  only,  or  unless  the  circumstances  clearly 
show  that  the  credit  was  given  to  them  alone ;  for, 
in  favor  of  commerce,  the  law  will  not  compel  the 
mat<erial-man  to  seek  after  the  owners  and  sue  them, 
although  it  gives  him  power  to  do  so ;  but  affords 
him  a  remedy  against  each(^). 

It  may  now,  at  length,  be  regarded  as  definitely  g*lJj^ 
settled  that  contracts  of  this  kind,  being  in  their  tJSSSlS''^ 

men  DMlift- 

nature  maritime,  may  be  enforced  in  the  admiralty  {JJJgJ,^ 
courts  of  the  United  States,  by  an  action  in  peft-  ^HUSt 
sonam^  against  the  owner,   when  the   contract  is 
made  by  him,  or  on  his  credit  alone ;  and  against-^ 
the  master  or  owner,  when  the  contract  is  made  by 
the  former,  without   any    stipulation,  express   or 
implied,  on  the  part  of  the  creditor,  to  look  to  the 

owner  exclusively((?). 

* 

(a)  Abbot  on  Shipping,  Part  ii^  ch.  3,  {  2,  4. 

(6)  Abbot  on  Shipping,  Part  ii.,  ch.  2,  $  2 ;  ibid.,  ch.  3, }  2* 

(c)  The  General  Smith,  4  Wheaton's  R.,  438  (4  Gond.  R.,  493); 
AndrewT.  Wall  et  al.j  3  Hcfward,  568;  Rule  12  of  th^  Rules  of  Ad- 
miralty Practioe,  3  Howard's  R.,  yi. ;  Be  Lwio  v.  BcU,  2  Gallison's 
R.,  398 ;  Bale  v.  The  Washington  Ineuranee  Company ,  2  Story's  R., 
176 ;  The  Cenlurionj  Ware's  R.,  477 ;  Shepard  etalr.  Taylor  et  oL, 
5  Peten's  R.,  675  (9  Ourtis's  Dects.  S.  C,  531);  4  Mason's  R.,  380. 

The  admiralty  and  maritime  jurisdiction  conferred  upon  the  national 
oourts  being  declared  h^  the  Oonstitution  to  be  exchuive^  it  has  been 
gravelj  doubted  whether  the  state  courts  were  not  thereby  depriyed 
of  their  jurisdiction  over  all  cases  falling  within  the  scope  of  this  grant 
of  judicial  power  to  the  United  States ;  «nd  the  question  has  giren 
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But  the  material-man  has  also,  subject  to  certain 
limitations,  a  fttrther  and  still  more  effective  remedy, 
peculiar  to  the  admiralty. 

According  to  the  general  principles  of  the  mari- 
time law,  following  in  this  respect  the  civil  law,  a 
matarial-man^  who  repairs  or  famishes  supplies  to  a 
ship,  obtains  thereby,  without  any  express  contract 
to  that  effect,  a  lien(a)  or  specific  claim  upon  the 


rise  to  mucli  disciuaion,  and  some  diversitj  of  opioion.  But  it  appean 
to  be  now  agreed  that  the  natiowl  and  state  trlbunala  possees  a  con- 
cnirent  jurisdiction  in  cases  of  this  description,  where  the  common  laiw 
originaUy  aSbrded  a  remedy.  See  note  59  at  the  dose  of  liie  report 
of  the  ca^  of  De  Latno  v.  BoU,  2  Gallison's  R.,  476 ;  HaUet  t.  Nmriany 
14  Johnson's  R.,  273 ;  S.  G.  16  Johnson's  R.,  827 ;  Perdtal  t. 
Hickey,  18  Johnson's  R.,  257 ;  1  Kent's  Gomm.,  3d  ed.,  377,  note  c ; 
and  1  Stoij's  Gomm.  on  the  Gonstitntion,  633,  note.  See  also  Gonk- 
ling's  Treatise,  3ded.,  271,  note  a. 

(a)  It  has  been  remarked  by  the  kte  Mr.  Justice  Stort,  that  this 
right  to  priority  of  satisfaction  pren  by  the  maritime  law,  is  not,  in  a 
strict  sense,  a  Hen  ;  though  that  term  is  commonly  used  in  our  law  to 
express,  by  way  of  analogy,  the  nature  of  such  claims.  This  applica- 
tion  of  the  term,  he  observes,  is  an  instance  of  the.  deflection  finom  its 
original  meaning,  which  language  frequently  undergoes  by  applying  it 
to  things  which  hare  a  strong  similitude,  but  axe  not  a  perfect  identity. 
The  maritime  lion  differs  both  from  the  pigmu  [pawn]  and  fii>m  the 
hypotheea  Thypothecation]  of  the  ciyil  law.  The  term  py/nue^  in  an 
accurate  sense,  applied  to  cases  where  there  was  a  pledge  of  the  thing, 
accompanied  by  an  actual  delivery  of  possessioii  to  the  person  for 
whose  benefit  the  pledge  was  made;  and  the  hfpothecOj  where  the 
possession  of  it  was  tetained  -  by  the  owner.  The  lien  given  by  the 
maritime  law  attaches  and  exists  independently  of  possession,  and  in 
this  respect  resembles  the  Roman  hypothecation  (though  it  is  different 
in  other  respects),  and  is  often  called  a  tacit  hypothecation.  It  also 
somewhat  resembles  what  Is  ctJM  9^  privilege  in  that  law,  that  is,  a 
right  of  priority  of  satisfaction  out  of  the  proceeds  of  the  thing  in  a 
GOivcurrenoe  of  creditors  {The  Brig  Nettvr^  lijumner's  R.,  73,  81). 

But  notwithstanding  this  criticism,  this  application  of  the  tenn  /ten 
is  now  sanctioned  by  general  usage,  and  m  highly  oonvenient.  There 
is  no  danger  of  being  ausled  by  it,  and  it  ssires  dreoity  of  laogoage. 
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ship  for  remuneration,  which  he  may  enforce  directly  ^"^-  »• 
against  the  ahip  by  an  action  in  rem;  and  neither  of 
these  three  remedies  is  displaced,  except  by  conclu- 
sive proof  that  an  exclusive  credit  was  given  either 
to  the  master  or  owner,  or  both,  or  to  the  ship 
itself(a). 

The  maritime  law  of  continental  Europe  makes 
no  distinction  between  the  cases  of  domestic  ships 
and  foreign  ships,  nor  between  supplies  furnished  in 
a  home  port  and  abroad.  The  result  of  the  modem 
decisions  of  the  English  courts  appears,  however,  to 
b,,  th.t  with  the  ^caption  dZZmma  Uw  ieo 
in  favor  of  a  shipwright  while  he  continues  m  pos- 
session of  the  ship  which  he  has  built  or  repaired, 
no  lien  or  preference  is  given  by  the  common  or 
maritime  law  of  England,  for  repairs  made  or  sup- 
plies furnished  in  a  home  port,  without  an  express 
hypothecation  (b). 

In  this  country,  the  general  maritime  kw  of 
Europe  on  this  subject  has  been  explicitly  adopted, 
with  the  exception  of  the  case  of  an  American  ship 
repaired  or  supplied  in  a  port  of  the  state  to  which 
she  belongs ;  and  even  in  this  case,  if  (as  iA  Maine, 
New-York,  Pennsylvania  and  other  states)  a  lien  is 

(a)  The  NeHcr^  1  Snomer's  R.,  73 ;  The  Barque  Ckusfm^  2  Story's 
R.,  455,  486 ;  Andrews  et  al  r.  Wall  et  al,  3  Howard's  R.,  568,  572. 

(b)  Abbot  on  Shippmg,  Part  n.,  cb.  3,  §  9 ;  Kent's  Comm.,  3d  ed.,  i 
169.    Bj  tbe  act  of  3  &  4  Victoria,  cb.  65,  §  6,  bowerer,  tbe  ffigb 

Court  of  Admiralty  is  now  invested  witb  jurisdiction  to  decide  all 
claims  and  demands  wbatsoever  for  services  rendered  or  for  necessaries 
supplied  to  any  foreign  or  sesrgoing  vessel,  and  to  enforce  the  payment 
thereof^  wbether  such  sbip  may  bave  been  witbin  tbe  body  of  a  coitnty^ 
or  upon  tbe  bigh  seas,  at  the  time  when  the  services  were  tendered  or 
necessaries  furnished,  in  respect  of  which  such  claim  is  made. 
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^^^    given  by  the  local  law,  it  may  be  enjforced  by  admi- 
ralty process(a). 

In  the  case  of  foreign  ships,  <)r  of  American  ships 
in  foreign  ports,  the  lien  is  implied  from  the  nature 
of  the  contract  and  the  circumstances  attending  it; 
contrary  to  the  rule  of  the  common  law,  which 
admits  no  lien  upon  goods  not  in  the  possession, 
actual  or  constructive,  of  the  creditor.  The  creditor 
is  supposed  to  have  looked  to  the  vessel  for  security, 

V  and  the  contract  of  the  master  imports  a  hypothe- 
cation. But  in  the  case  of  a  vessel  in  her  home 
port,  it  has  been  thought  in  the  American  courts 
that  the  credit  may  well  be  supposed  to  have  been 
g^ven  to  the  owner ;  and,  in  this  country,  no  lien  is 
implied.  Hence  the  necessity,  in  that  case,  of  having 
recourse  to  the  local  law.  Not  that  it  can  confer 
jurisdiction  on  the  courts  of  the  United  States ;  but 

'  if  it  gives  a  lien,  and  the  contract  be  maritime,  then 
the  lien,  being  attached  to  it,  can  be  enforced 
according  to  the  mode  of  administering  remedies 
in  the  admiralty.    The  state  law  furnishes  the  rules 

^  to  ascertain  the  rights  of  the  parties;  and  thus 
assists  in  the  administration  of  the  proper  remedies, 
where  the  jurisdiction  is  vested  by  the  laws  of  the 
United  States. 

(a)  See  inter,  al.,  The  General  Smith,  4  Wheatpn,  438  (4  Curtis^s 
Deois.  S.  0.,  440)  -,  The  St.  Ja^  de  CiOhi,  9  Wheaton,  409  (6  Oturtis's 
Decis.  S.  0.,  110)<$  The  Jeffereon^  10  Wheaton,  429  (6  Curtis's  Decis. 
S.  C,  465) ;  Feyroux  t.  Jlotoarcl,  7  Peten's  R.,  324  (10  Gurtis's 
Deoia.  S.  C,  506) ;  The  Steamboat  Orieane  y.  Pto&u^  11  Peteis^s 
R.,  175  (12  Ourtia'sDeciB.  S.  0.,  391);  The  Jenualem,  2  Qallison'a 
R^  345;  The  FuUcx^  Paine'a  R.,  620;  Dax>ie  a  air.  A  New  Brig, 
Ql]^'8  R.,  473 ;  Rule  12  of  AcL  P|«ctice,  3  Howaid'a  R.,  tL 
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It  will  be  seen,  therefore,  tkst  m  the  Amencan  ^^  ^ 
courts  of  admiralty,  suits  in  rmunay^  be  maintained 
by  material-men,  1,  in  the  case  of  fordgn  ships, 
inelnding  ships  b^lbnging  to  other  states,  these  being 
regarded  as  foreign ;  2,  in  the  case  of  domestic  ships,  ' 
when  the  r^airs  have  been  made  0€  supplies  fdr- 
nished  out  of  the  state  to  which  the  vessel  belongs ; 
and,  8,  in  the  case  of  domestic  ships  obtaining 
*  repairs  or  snppUes  in  a  home  port,  provided  the 
local  law  gives  a  lien  therefor. 

I  have  hitherto  spoken  of  this  lien  in  g^i^^^al.  j^jr^g^^ 
terms,  as  affecting  the  sh^.  It  is  necessary,  therer  ^i^L 
fore,  distinctly  to  add^  that  it  is  to  be  considered  as 
attaching  also  to  the  freight^  earned  in  the  voyage 
during  or  preparatory  to  which  the  supplies  were 
ftmiished.  It  was  so  held  indirectly  by  Judge 
Wabb,  in  the  case  of  The  Brig  8pa/rtan{a)^  many 
years  ago ;  and  in  the  case  of  8Tiepa/rd  et  <d.Y. 
layhr  et  <iL{b\  it  was  decided  by  the  Supreme 
Court  of  the  United  States,  that  the  mariner's  lien 
for  wages  extended  likewise  to  the  freight :  and  the 
claims  of  mafcerial-men  are  held,  by  the  maritime 
law,  in  equal  favor  with  wageB ;  ripL  and  supplies 
being  no  less  essential  than  the  services  c€  the  mari- 
ner, to  fomish  "  wings  and  legs"  to  the  ship,  for  the 
purpose  of  enabling  her  to  complete  her  voyi^e  for 
the  benefit  of  all  concerned.  But  the  question  may  . 
be  considered  as  put  at  rest  by  the  twelfth  Rule  of 
Admiralty  Practice,  by  which  it  is  expressly  declared 
that  «In  all  suite  by  material-men,  for  supplies  or 
repairs,  or  other  necessaries  for  a  foreign  ship,  or 

(a)  Ware's  R^  149. 

(6)  5  Peten'a  B.,  676  (9  Cnrtis'B  Beds.  S.  €.,  ^1). 
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4  *  * 

t^i:    for  a  snip  in  «  forejgft  port  (#lucli,  ag  we  hme  seeiH 
iaoludes  a  port  of  aaothet  state),  the  libella^t  may 
ptDceed  against. the  ship  and  freight  m  rem^  or  ' 
i^ainst  the  nifiatg  or  owner  alone  m  perwnfimJ*  - 
xa««tej.*       The  terms  of  this  role  nwy  seem  to  infer,  that 

*^^     when  the  material-maa  proceeds  aoainst  the  ship, 

9^>i^t       he  ie^bonnd  id  proceed  also  agaiaat  the  frdght ; 

but  this  constmction^  it  is  siq>poaed,  could  i^ot  have 

' ;       heen  intended.    The  right  of  the  m|ri»rial-maa  to 

*  ,      IMaintain  a  suit  in  the  admiralty  against  the  ship 

*"  .  alone,  had  been  firmly  establiahed  by  antecedent 
decisions,  and  it  could  not  have  been  designed  to 
^  interfrre  with  this  right  The  extension  of  the  lien 
.  to  freight  had  not  been  t>6f9n  directly  asserted  hf 
the  court*  T^e  objeot  of  the  rule  doubtless  w«a, 
therefore,  for  the  purpose  of  diasipftting  any  doubt 
which  might  be  entertained  upoa  the  sul^ject,  dis- 
tinctly to  declare  the  existence  of  the  lien  against 
the  freight  A  w^  aa  against  the  shipt 

.NoiteBfln-  *  To  guard  against  possible  misapprehension,  it  is 
proper  to  slate,  that  no  lien  is  ever  implisi  from 
contracts  made  by-  ihe  oinier  in  persoa*  It  is  only 
those  contracts  which  the  master  enters  into  in  his 
character  q£  master,  that  specifically  bind  the  ahip, 
or  affect  it  by  way  of  lien  or  privilege  in  favor  of 
the  cseditor.  When  the  owner  is  present^  and 
acting  in  his  own  behalf  as  such,  die  contract  is  J 
presumed  to  be  made  with  him  on  his  ordinary 
responsibility,  without  a  view  to  tlve  vessel  as  a  fdnd 
from  which  compensation  is  to  be  derived(a). 


or  the 
owner. 


(a)  See  the  eases  of  The  St.  Jago  de  Cuba,  9  Wheaton's  ft.,  409  (6 
CurtiB's  Beds.  S.  0.,  11(^  and  Tk€  Phibe^  Wm'b  R.,  263, 275,  wliere 
this  principle  is  inctdenlanj  stated.  * 


•• 
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•  We  have  seen  that  in  the  cafe  oi  repairs  or  sop*  ^^"^  •• 
plies  to  an  American  vessel  in  a  port  of  the  state  tq  ^S^^ 
which  she  heloi^,  no  lien' is  implied  in  favor  of  the  JJSij^Sdrt, 
materialman,  hecatise  he  i^  presnmed  to  have  relied  ^S^!^ 
on  the  personal  responeibility  of  the  master  and  •'^  ^^^ 
owner.    But.  when,  as  is  sometimes  done  for  the 
porpose  c^  illicit  toade,  the  vessel  is  Aiade  to  assume 
a  foreign  guise  so  as.  to  conceal  her  true  character, 
it  is  obvious  tiltat  the  reason  on  which  the  distinction 
is  founded  does  not  exist;  audit  has  accordiugly. 
been  adjuged  that,  in  such  a  case,  the  lien  attaches. 
The  rights  of  the  material-man.  depend  not  on  facts, 
but  upon  his  knowledge  or  belief  concerning  them; 
asid^ho^  owner  is  predmded  by  his  own  acts  from 
denying  the  foreign  character  of  the  ship(a).  . 

The  case  just  cited  establidbes  also  another  impor-  Li«iinftm» 
tant  principle,  viz^  that  the  maritime  lienor  privilege  n«p  -p^ 
of  the  material-man  in  all  cases,  is  entitled  to  prefer-  ^Sta% 
ence  over  the  title  of  the  United  States  acquired  by 
forfeiture,  provided  the  creditor  had  no  knowledge 
of  the  offence  by  which  the  forfeiture  was  incurred. 
The  necessities  of  commerce  require  that  this  should     . 
be  so.    The  lien  is  given  for  the  express  purpose  of 
insdbrinfi:  confidence  abroad,  and  thtis  enablimr  the 

'  tt^l^tting  home  in  safety ;  and  it  would  be  incon- 
2^     .flirteiil  with  thisj/poH^y  to   allow  priority  to  a 
foVCnClpfe.  accirfltorg^  from  acts,  wj|^rever  committed, 
«-  of  which  the  creditor ^as  igUOTant  when  he  parted 
wi^  his  properff ,  9n%ndered  the  services  for  which 

(a)  The  8L  Jago  de  Cuba,  9  Wheftton's  R.,  409  (6  Curtis's 
a  €.,  110). 
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YOU  L    li^  seeks  remuneration.     And  where  a  veesel  to 

whicli  the  lien  of  material-men  had  attached,  had 

been  sold  on  exeention  upon  a  judgment  in  fa^or  of 

the  United  States,  the  lien  was  enforced  against  the 

proceeds  in  the  hands  of  the  mar8hal(a). 

JSrbto  ^        It  is  scarcely  necessary  to  add,  that  the  lien  of 

T^%4   material-men  prevails  over  the  title  of  a  bcrna  fide 

pn^teier.    p^j.^jjjjggj.  without  uoticc ;  but  to  have  this  eflFect,  it 

mosjb  be  enforced  within  a  reasonable  time(&). 

ndtoboi.       In  the  case  of  The  Jeni&alem(c)^  it  was  held  by 

Mr.  Justice  Stort,  that  the  lien  of  a  material-man 

for  repairs  which  appear  to  have  been  indispensUr 

ble,  is  to  be  preferred  to  a  bottomry  bond,  though 

the  bond  be  prior  in  point  of  time. 

SiS?  a       When  a  lien  for  repairs  is  given  by  the  local  law, 

SupJrilEhto  ixx  the  case  of  a  domestic  ship  repaired  in  her  home 

^iSi  port,  it  matters  not  whether  it  is  conferred  by  the 

■ONtoa,  may   -k^         '  ^ 

hi  r^STin  statute  or  by  the  common  law  of  the  state*  The 
lien  in  either  case  being  in  its  natare  maritime,  the 
moment  its  existence  is  established,  the  jurisdiction 
of  the  admiralty  attaches  to  it  propria  vigore.  And 
it  has  accordingly  been  held  that  the  lien  given  to 
a  shipwright  for  materials  furnished  and  repairs 
made,  and  not  divested  by  a  surrender  of  the  pos- 
session of  the  vessel,  might  be  enforced  by  a  suit 
in  rem  in  the  district  cQiQTt(d).  • 

oSnimidicm      A  statute  of  a  state,  providing^  ^^  That  all  ship- 
or  lEUT*'  carpenters,  caulkers,  blacksmiths,  joihers  and*  other 

(a)  Tke  Scattergood,  Gilpin's  flf  1. 

(6)  Vie  Barque  Chuean,  2  Story's  R.,  456. 

(c)2Qatti8oii'8R.,  345. 

(d)  ne  Schooner  Marion,  I  Story's  R^  68. 
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• 

peTBouB'who  shall  perform  labour  or  famish  matpriald  ^^  ** 
Ibr  or  oa  account  of  any  vessel  bailding  or  stondhig 
on  file  stocks,  hj  virtue  of  a  written  or.  parol  agree- 
ment, ahall  have  a  lien  on  such  vessel  for  his  wages,^ 
eto^  is  inapplicable  to  the  case  of  a  mechanie  hired 
at  monthly  wages,'  npon  a  qwomiuni  meruit^  to  per- 
form any  kind  of  work  or  Ifetbor  in  which  the  hirer 
might  choose  to  employ  him,  nnder  a  general  agree- 
mept  or  retainer,  without  reference  to  any  particular 
vessel,  or  other  specific  objects.  Such  a  statute 
applies  only  to  agreements  for  work  to  be  done 
upon  a  particular  vessel,  as  a  distinct  and  Indepen- 
dent service.  There  is  no  prinpiple  which  authorize 
the  court  to  subdivide  and  apportion  the  value  of 
the  work  done  upon  different  things  in  the  course 
of  the  month,  in  pursuaQce  of  a  general  hiring  like 
that  above  mentioned.  The  employer,  in  such  a 
case,  may  have  a  lien  for  the  work,  for  the  other 
party  is  his  servant ;  but  the  servant  can  acquire 
none.  Besides,  it  is  not  the  mere  fact  that  labor 
and  services  have  been  performed,  or  materials  used 
upon  a  vessel,  which,  according  to  such  a  statute, 
entitles  the  party  to  a  lien  therefor.  Th^  ^'  written 
or  parol  agreement^"  spoken  of  in  the  act,  means  an 
agreement  relating  to  the  particular  vessel  on  which 
the  labor  and  services  are  to  be  performed,  or  for 
which  the  materials  are  to  be  furnished.  The  con-  ' 
tract,  then,  must  be,  not  a  general  contract  or 
retainer  for  labor  and  services,  btit  a  specific  con- 
tract or  retainer  for  the  particular  vessel  embraced 
and  referred  to  in  the  contract(a).  •  *'  *  • 


(d)Bsadr.  The  Oa  of  th4  Ikw  Bn§,  I  BU>rj'%  K,  2ii.  * 
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vOT^if  i»h^  ^533^  jjj  K^iiich  the  above  mentioned  dedsion 
was  made,  arose  under  the  statute  of  Maine,  and 
was  an  affirmance,  on  appeal,  of  the  judgment  of  the 
district  court 
of^-  The  statute  of  New-York  conferring  a  lien  for 
repairs,  supplies  and  wharfage,  declares  that  the  lien 
shall  cease  at  the  expiration  of  twelve  days  after  the 
day  of  the  departure  of  thd  vessel  to  some  other  port 
in  the  state,  and  immediately  after  her  departure 
from  the  state.  With  respect  to  domestic  vessds, 
in  regard  to  which,  as  we  have  seen,  no  lien  is  given 
by  the  maritime  law  of  the  United  States,  these 
limitations  are  binding  upon  the  national  courts  of 
admiralty ;  but  with  respect  to  foreign  vessels,  and 
vessels  belonging  to  other  states,  they  are  inoper» 
tive.  The  courts  of  the  United  States,  in  the 
exercise  of  their  admiralty  and  mistime  jurisdiction, 
are  exclusively  governed  by  the  legislation  of 
CongresSy  or,  in  the  absence  thereof,  by  the  general 
maritime  law ;  and  no  state  can,  by  its  local  legisla- 
tion, narrow  or  enlarge  such  jurisdiction.  In  the 
case  of  foreign  vessels  the  lien  is  given  by  the 
general  maritime  law,  and  is  not  therefore  defeated 
by  the  departure  of  the  vessel  althoufi^h  the  statute 
l.L.e.n.  ditbction  in  «^  Ween  d.m«l>c  and 
&rdgnve»eU.  And  it  to  weordingly  been  held 
that  a  lien  acquired  by  the  supply,  in  the  port  of 
New-York,  of  materials  for  the  repairs  of  a  vessel 
belonging  to  Massachusetts,  might  be  enforced  in 
the  admiralty,  after  the  return  of  the  vessel  to  her 
home  port(a)« 

9 

(a)  7^  Barque  Ckmrn^  2  Story's  R^  455. 
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A  question  of  considerable  importance  has  also 
been  decided  by  the  late  learned  Judge  Hopkxksok, 
depending  on  the  true  construction  of  the  statute  of 
Pennsylvania.  The  title  of  the  act  declarda  its 
object  to  be,  ^to  secure  the  persons  employed  in 
the  building  and  fitting  vessels  and  ships  for  sea,  by 
making  the  body,  tackle,  furniture  or  apparel  of 
such  ships  or  vessels,  liable  to  pay  the  several  trades- 
men eqoiployed  in  building  and  fitting  them,  for  their 
work  and  materials.''  The  preamble  of  the  act 
declares  that  the  business  of  ship-building  is  an  im* 
portant  branch  of  the  commerce  of  the  state ;  that 
the  ^  tradesmen  employed  in  this  business  are  liable 
to  losses,  by  reason  that  ihe  persons  employing  them 
are  frequently  masters  of  ships,  strangers,  and  per- 
sons  having  no  fized  property  in  the  country  f  and 
that  the  ships  and  vessels  are  not  liable  to  pay  the 
amount  of  their  bills,  '^  whereby  their  labor  and 
materials  have  been  taken  to  pay  other  debts."  To 
remedy  this  evil,  it  is  enacted,  ''That  ships  and 
vessels  of  all  kinds,  built,  repaired  and  fitted  within 
this  state,  are  hereby  declared  to  be  liable  and 
chargeable  for  all  debts  contracted  by  the  mastero 
or  owners  thereof,  for  or  by  reason  of  any  work 
done,  or  materials  found  or  provided  by  any  car- 
penter, blacksmith  or  others,  for,  upon  and  concern- 
ing the  building,  repairing,  £tting,  furnishing  and 
equipping  such  ship  or  vessel,  in  preference  to  any, 
and  before  any  other  debts,  due  and  owing  from 
the  owners  thereof    A  petition(a)  was  filed4n  the 

(a)  The  proceeding  was  against  proceeds  in  court 


OQAP.t. 
Of  Ponnfyl- 
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YOT^i.  district  court,  to  enforce  a  lien  which  the  libellant 
claimed  to  have  in  virtrue  of  this  act,  upon  a  vessel, 
for  the  valne  of  materials  used  in  her  building.  In 
point  of  fact^  the  libellants  had  only  ^^  procured  and 
t^used**  the  materials  in  question  ^  to  be  provided 
and  furnished  by  other  persons,  which  persons  were 
afterwards  paid  and  satisfied  therefor  by  the  peti- 
tioners.'^ The  petitioners  had  contracted  on  their 
own  credit  and  personal  responsibility,  in  pursuance 
of  an  engagement  to  that  effect  entered  into  by 
them  with  the  owner.  Under  these  circumstances 
it  was  held  that  the  act  did  not  extend  to  the  case, 
and  therefore  gave  no  lien  otx  the  vessel  According 
to  the  spirit  as  well  as  the  language  of  the  act^  the 
debts  to  be  preferred  are  those  which  were  con- 
tracted by  the  master  or  owner  of  the  vessel ;  and 
the  persons  to  be  secured  are  the  mechanics  and 
material-men,  by  whom  the  work  is  done  and  the 
materials  are  supplied.  When  this  object  is  accom* 
plished  by  oth^r  means,  there  is  nothing  left  upon 
which  the  act  can  operate.  By  no  fail  legal  impli- 
cation or  intendment  could  the  material-men  and 
mechanics  be  considered  as  having  mrtuaSy  con- 
tracted with  the  owner,  through  the  petitioners  as 
his  agents,  or  otherwise ;  but  even  admitting  them 
to  have  done  so,  it  was  a  sufficient  answer  to  say 
that  they  had  been  paid,  and  the  object  of  the  act 
thus  satisfied.  To  hold  that  the  petitioners  were 
entitled  to  be  substituted  in  the  place  of  the  original 
creditors,  or,  by  the  use  of  their  names,  to  obtain 
for  themselves  the  benefit  of  the  security  designed 
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bj  the  act  for  the  benefit  of  material-men  and  me^  <^ba£.  % 
chanics  alone,  would  be  equally  iliadmis8ible(a). 
'  The  state  laws  above  noticed  appear  to  be  judi-  orobio. 
dons  regulations  conceived  in  a  spirit  of  moderation 
and  justice,  adapted  rather  to  supply  the  deficiencies 
ci  the  general  maritime  law,  by  virtually  .extending 
its  peculiar  remedies  to  domestic  vessels,  than  to 
supersede  and  defeat  them,  by  unnecessary  and 
wanton  interference.  It  would  have  been  well  if 
the  example  of  these  states,  in  this  respect,  had  been 
followed  by  all  the  other  states  that  have  seen  fit 
to  legislate  on  the  same  subject  But  the  State  of 
Ohio,  by  an  act  of  the  General  Assembly  of  that 
State,  passed  February  26,  1 840,  has  made  itself  a 
remarkable  exception.  In  the  case  of  TTie  VdocUy^ 
decided  in  February,  1850,  and  again  in  that  of  The 
Cfldbe^  decided  in  December  of  the  same  year,  in  the 
District  Court  of  the  United  States  for  the  Noi*them 
District  of  New-Tork,  it  became  necessary  to  subject 
this  act  to  a  carc^ful  scrutiny. 

In  The  Vdocity(b)j  a  vessel  owned  in  the  State 
of  Ohio,  having  been  sold  at  the  port  of  Buffalo 
under  a  decree  for  seamen's  wages,  certain  persons, 
being  also  citizens  of  Ohio,  petitioned  for  payment 
out  of  the  surplus  proceeds  of  the  sale,  for  supplies 
furnished  by  them  in  that  state,  insisting  that  they 
had  a  lien  therefor  on  the  vessel  in  virtue  of  the 
above  mentioned  act.  Upon  a  full  examination  of 
the  subject^  the  court  decided  that  accordbg  to  the 

(a)  Harper  etaLy.The  Neu>  Brig^  Gilpin's  R.,  536. 

(b)  13  Law  Bep.  (3  N.  S.),  61. 
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T€^i.    troe  interpretation  of  the  act,  no  lien  was  conferred 
by  it^  and  accordingly  rejected  the  petition. 

The  decision  in  Ths  6Hobe(a)  turned  on  the  effect 
of  a  sale  of  the  vessel  on  ezecntion  upon  a  judgment 
obtained  in  Ohio  under  the  act  in  question.  As  the 
subject  is  one  of  great  interest^  and  as  this  case 
underwent  a  reexamination  on  appeal  in  the  circuit 
court,  a  somewhat  extended  notice  of  it  will  proba- 
bly be  acceptable  to  the  reader. 

The  libellant  was  a  citizen  of  New-Tork  residing 
at  BnfEEJo,  where  the  .Globe  was  arrested  on  admi- 
ralty process  in  a  suit  for  necessavy  supplies  furnished 
at  that  port^  from  time  to  time  during  the  preceding 
year  at  the  master's  request,  the  vessel  being  at  tiiie 
time  owned  in  the  State  of  Michigan.  A  claim  was 
interposed  by  Joshua  Maxwell,  as  owner,  derivinqo^ 
his  title  from  Elisha  T.  3terlmg,  by  whom  she  had, 
shortly  before,  been  purchased  at  a  public  sale  made 
by  the  sheriff  of  Cayahoga  county,  in  the  State  of 
Ohio,  in  virtue  of  an  execution  on  a  judgment  ia 

« 

favor  of  The  Ga/yahogti  Steamt  Furnace  Go.  recover- 
ed in  a  local  court  against  the  Oldbe^  in  a  proceeding 
instituted,  as  already  mentioned,  under  the  Ohio 
statute.  Of  the  provisions  of  this  statute  it  is  suffi- 
cient, in  this  place,  to  state,  that  it  is  by  the  first 
section  enacted,  '^That  steamboats  and  other  water 
craft 'navigating  the  waters  within  or  bordering 
upon  this  state,  shoill  he  lixMe  for  debts  contracted 
on  account  thereof,''  <&c.,  <fec. ;  by  the  second  section, 
that  ^  any  person  having  such  demand  may  proceed 

(a)  Law  Bep.  (3  N.  S.),  488. 
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•gainst  the  owner  or  owners,  or  master  of  snclx craft,  oe^% 
or  against  the  crc^  Usetf  f^  that  the  sixth  section 
authorizes  the  sale  on  execution^  of  the  property 
arrested,  to  satisfy  the  judgment,  if  any,  whidi  may 
be  rendered  fi>r  the  plaintifi^  and  directs  that  ^^  the 
surplus  money,  if  any,  arismg  from  such  sale,  shaU 
be  returned  to  the  owner,  master  or  ag^it,  on  de- 
mand, as  the  surplus  money  is  in  other  cases  of 
execution ;  and  if  the  proceeds  of  the  sale  shall  fall 
short  of  satisfying  the  judgment,  the  balance  shall 
remain  to  be  collected  on  execution,  as  upon  other 
judgments*^  The  act  does  not  in  terms,  purport  to 
confer  any  Uen,  and,  although  it  prescribes  the  mode 
of  procedure  against  the  vessel,  it  requires  no  notice, 
in  any  form,  to  be  given  of  the  proceedings,  except 
of  the  sale,  after  judgment,  on  execution,  and  there 
was  no  evidence  or  pretence  that  any  was  ^ven  of 
the  proceedings  against  the  GHobe.  Bilt  at  the  trial 
or  hearing,  an  attorney  did,  in  fact,  appear  in  behalf 
of  the  owner  who  resided  in  Detroit  The  supplies 
for  which  the  action  was  brought  in  .the  district 
eonrt,  were  furnished  before  the  right  of  action  had 
accrued  under  the  Ohio  act,  in  favor  of  the  parties 
at  whose  suit  the  Globe  had  been  sold  on  execution. 
TSolb  question  for  decision  arising  upon  the  foregoing 
facts,  was,  whether  the  lien  acquired  by  the  libellant 

that  sale.  If  it  was  so,  it  could  only  be  because  the 
proceedings  and  judgment  in  the  Ohio  court,  being, 
in  point  of  form,  against  the  Globe^  the  judgment 
earned  with  it  the  same  obligatory  force  that  belongs 
to  the  sentrace  or  decree  of  a  court  of  admiralty,  of 

12 
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toip^i.  competent  jurisdiction,  proceeding  in  rem^  and  con- 
ducting its  proceedings  in  subordination  to  the 
principles  of  natural  justice. 

Such  a  judgment  is  held  to  be  conclusive  upon 
the  rights  of  all  parties  concerned,  not  only  in  the 
courts  of  the  country  where  it  is  pronounced,  but, 
by  a  rule  of  the  international  law,  in  the  courts  also 
of  all  other  countries.  This  is  because  all  pei^ons 
having  an  interest  in  the  subject  matter,  are,  in  law, 
deemed  parties ;  and  they  are  deemed  to  be  parties, 
because  they  are  permitted,  and,  by  the  most  effec- 
tive forms  of  notice  of  which  the  case  is  susceptible, 
are  summoned  to  become  so  in  fact.  To  those  not 
familiar  with  these  forms  of  procedure,  the  effect 
ascribed  to  them  may  seem  to  be  one  at  variance  witii 
the  rule  which  limits  the  binding  force  of  judgments 
atcommon  law  to  the  actual  parties  and  their  privies. 
But  in  reality  it  is  not  so ;  for  it  binds  only  those 
who  are  at  least  potentially  parties,  by  having  the 
opportunity  afforded  to  them,  if  they  choose  to  avail 
themselves  of  the  privilege,  nor  only  to  contest  the 
claims  of  the  party  by  whom  the  suit  has  been  insti- 
tuted,  but  to  supersede  him  by  setting  up  superior 
claims  of  their  own.  But  law  is  sa.id  to  be  ^^  the 
perfection  of  i*eaaon  f  and  it  would  be  strange,  there- 
fore, if  the  maxim  cessante  ratioM  oesMt  et  ymi  lex 
had  not,  as  it  has  done,  found  an  tmdisputed  place 
among  its  axioms.  It  is  accordingly  4ui  established 
principle  of  jurisprudence  as  well  as  of  ethics,  that 
no  person  is  to  be  held  bound  by  an  adjudication 
affecting  his  legal  rights  unless  he  had  notice  of  the 
proceedings  that  led  to  it,  and  an  opportunity  of 
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appearing  and  mining  a  defence.  If  a  government  ^^  *• 
should  see  fit  to  tolerate  sncli  injustice,  a  sentence 
passed  withont  notice  niight  be  held  binding  within 
its  own  jurisdiction ;  but,  in  the  language  of  Mr. 
Justice  Stoby,  in  Bradstreet  v.  The  Neptune  Ins. 
Q).(a)j  "upon  the  eternal  principles  of  justice  it 
ought  to  have  no  binding  obligation  upon  the  rights 
or  property  of  the  subjects  of  other  nations.''  The 
doctrine  was  asserted  in  emphatic  language  by  the 
Supreme  Court  of  the  United  States  in  The  Mary{b). 
"  It  is,**  said  Ch.  J.  Mabshaix,  "a principle  of  natural 
justice  oi  universal  obligation,  that  before  the  rights 
of  an  individual  be  bound  by  a  judicial  sentence,  he 
shall  have  notice,  either  actual  or  implied,  of  the 
proceedings  against  him.^  And  in  the  case  before 
Mr.  Justice  Stort,  just  above  cited,  speaking  of  a 
seizure  and  condemnation  under  a  municipal  law  of 
Mexico,  he  also  declared  it  to  be  "A  rule  founded 
in  the  first  principles  of  natural  justice,  that  a  party 
shall  have  an  opportunity  to  be  heard  in  his  defence 
before  his  propwty  is  condemned.'^  "  If,''  he  added, 
^  a  seizure  is  made,  and  condemnation  is  passed 
without  any  public  notice  of  the  proceedings,  so 
that  .the  parties  in  interest  have  no  opportunity  of 
appearing  and  making  defence,  the  sentence  is  not 
somudi  a  judicial  sentence  as  an  arbitrary  edict. 
♦  ♦  ♦  ♦  I  hold,  therefore,  that  if  it  does  not 
i^pear,  from  the  face  of  the  record  of  the  proceed- 
ings in  rem^    that    due  notice,   by  some  public 

(a)  3  SomneHfl  R.,  607. 

(6)  9  Cnach't  R.,  126  (3  Curtis't  Decto.  S.  Cjmy 
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Y^i.  proclamation,  or  by  some  notification  or  monition, 
acting  m  rem  or  attacliing  to  the  thing)  so  tliat 
parties  in  interest  may  a{^>ear  and  make  defence, 
and  in  point  of  fact  tiie  sentence  of  condemnation 
has  passed  upon  ex  parte  statements  without  thdr 
appearance,  it  is  not  a  judicial  sentence  condnsive 
upon  the  rights  of  foreigners."  These  distinguished 
judges,  it  is  true,  were  speaking  in  reference  to 

but  the  great  principle  they  assent  has  been  repeat- 
edly held  applicable,  in  the  courts  of  one  state  of 
this  Union,  with  respect  to  the  judgments  of  the 
courts  of  another(a).  That  it  should  be  so  ought 
not  to  be  doubted;  for  although  the  Constitution 
declares  that  ^  Full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records  and  ]»t>- 
ceedingB  of  erery  other  8tate(&),'*  and  by  the  act 
of  36th  May,  1790,  ck  11,  it  is  declared  that  such, 
records  and  judicial  proceedings,  authenticated  in 
the  manner  prescribed  in  the  act,  ^  shall  have  such 
fidih  and  credit  given  to  them  in  eveiy  court  of  the 
tJnited  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  aM 
or  shall .  be  taken,''  these  enactments  ought  not  to 
receive,  nor  could  they  have  been  intended  to 
receive  an  interpretation  that  would  compel  the 
judicial  tribunals  of  one^tate  to  uphold  and  enforce 

(a)  S«e  D^Arcy  t.  Ketckumy  11  Howard's  B.,  165  (18  CortlB's  Decis. 
S.  C,  586),  where  this  is  expressly  a4judged,  and  the  oorrespondent 
decisions  of  the  Sapreme  Court  of  the  State  of  New- York  therein 
dted  by  Mr.  Justice  Oateok.  See  also  I  Kent's  Oomm.,  dd  ed.,  261, 
a&d  ib.,  note  b«  .    - 

(&)  Art  4|  {  1. 
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the  jfidgmMits  of  the  tribnuBls  of  another  acting  in  oeur  «. 
opea  defiance  of  the  fundamental  principle  in  qnes* 
tion. 

Bat  assnming  that  the  Legialatnre  of  Ohio,  in 
authorizing  proceedings  againat  the  vessel,  really 
intended  to  give  ihem  the  whole  force  and  effect 
Dsnally  aacribed  to  judgments  in  rem^  and  that  the 
state  court,  in  its  adjudication  against  the  Gloiej  so 
understood  the  law,^  then,  not  only  is  the  judgment 
obnoxious  to  this  charge,  but  the  statute  also^  for  it 
requires  no  notice.  But  is  the  great  principle  of 
natural  right  by  which  notice  is  enjoined,  less 
obligatory  upon  the  L^islatures  of  the  several  states 
than  upon  their  courts !  It  has  been  dedared  by 
the  highest  authority,  to  be  of  universal  obligation. 
Can  it,  by  any  reascmable  intendment,  be  supposed 
that  the  people  of  the  State  of  Ohio  demgned  to 
invest  thjeir  Legislature  with  authority  to  disr^ard 
it  ?  And  if  they  did,  have  such  acts  of  legislation 
any  binding  extra-territorial  obligation  1 

But  there  is  another  and  a  very  grave  objection 
to  the  Ohio  statute  arising  from  the  political  relar 
tiona  between  the  national  and  state  governments. 
Hie  Constitution  of  the  United  States  dedarea  that 
the  judicial  power  of  the  nation  shall  extend  ^  to 
all  cases  of  admiralty  and  maritime  jurisdiction  ;^' 
and  by  the  Judiciary  Act  of  24th  September,  1789, 
the  district  courts  are  invested  with  *^  exclusive 
cognisance  of  all  civil  causes  of  admiralty  and  mari- 
time juriadidion.''  The  Constitution  also  confers 
upon  Congress  power  ^  to  regulate  commerce  with 
Ibraign  nations  and  among   the  several   states.^ 
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^^'  These  ooxutitntional  and  legislatiye  provisions  do 
i!"  not  interfere  with  the  eommon  law  jnrisdiction  of 
the  state  conrts,  bat  leave  the  snitor  at  liberty  to 
pnrsne  his  concurrent  common  law  remedy  in  these 
courts,  whenever  he  sees  fit  No  inconvenience 
arises  firom  this  concurrent  jurisdiction.  The  com* 
mon  law  remedies  are  clearly  defined  and  quite 
dictihct  from  those  administered  by  courts  of  admi- 
ralty. '  These  latter  belong  exclusively  to  the 
national  courts,  and  any  attempt  by  the  Legislature 
of  a  state  to  engraft  them  upon  its  system  of  juris^ 
prudence,  whether  eo  nomine^  or  only  in  substance 
and  eflfect,  under  whatever  name,  would  be  void. 
Would  it  be  less  objectionable  for  a  state  Legislature 
to  interpose  by  assuming'  to  create  new  forms  of 
remedy,  unknown  to  the  Common  law,  but  bearing 
a  rude  analogy  to  the  admiralty  remedies,  and 
adapted,  therefore,  to  supersede  and  defeat  those 
provided  by  the  Constitution  and  laws  of  the  United 
States ;  thus  exhausting  the  sources  of  the  federal 
jurisdiction,  and  disturbing  the  commerce  of  the 
oountry  ?  This  question  seems  to  admit  but  one 
answer ;  and  precisi&ly  of  this  character,  according  to 
the  interpretation  put  upon  it  by  the  claimant  in 
the  case  of  The  CHobe^  is  the  statute  of  Ohio. 
,  But  supposing  the  validity  of  the  state  law, — not- 
withstanding its  conflict  with  the  Constitution  and 
laws  of  the  United  States,  and  its  silence  with 
respect  to  notice,  and  the  validity  of  a  judgment 
and  an  execution  sale  under  it,  notwithstanding  the 
want  of  notice, — to  be  conceded ;  the  main  question 
<         still  remains  unanswered  whether  such  judgment 
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aad  sale  are  conclusive  agamst  all  the  w<xrld«  *  The 
act  itself  is  silent  apon  this  point ;  and  the  more  closely 
its  provisions  are  scanned,  the  more  nmneronfi  and 
the  stronger  will  appear  to  be  the  reasons  for  donbt- 
ing:  whether  anything  was  comtemplated  by  the 
L^islatnre  beyond  what  belongs  to  an  ordinary 
judgment  and  sale  by  execution  mper^&Mim ;  and 
the  stronger  also  will  appear  to  be  the  extrinsic 
objections  to  the  opposite  opnstmction.  The  great 
distinctive  element  di  a  civil  law  action  m  retti  -is 
the  universality  of  notice,  and  the  correspondent 
right  of  intervention.  It  is  this  that  constitutes  the 
reason  and  the  justification  of  the  conclusiveness 
ascribed  to  the  judgment  in  suck  an  action.  The 
proceedings  prescribed  by  the  act  iii  questicm  are 
wholly  wanting  in  this  peculiar  element  There 
18  no  provision  for  notice,  or  for  intervention  either 
pmdenie  UtSy  or  even  against  surplus  proceeds.  The 
only  notice  required  is  one  of  ten  days  of  the  sale 
of  the  vessel  oq  execution ;  and  whatever  balance  of 
proceeds  may  remain  after  satisfying  the  execution, 
the  sheriff  is  peremptorily  directed  by  the  act  to 
pay  over  to  the  owner  or  his  agent,  without,  as  I 
understand  the  act,  any  judicial  order  for  that  pur- 
pose, and  without  any  provision  for  ascertaining  to 
whom. the  vessel  really  belonged.  The  ren:^edy 
against  the  vessel  is  not  confined  to  those  demands 
for  wWcli  a  lien  is  conferred  by  the  maritime  law, 
nor  does  the  act  make  any  distinction  betweeA  for- 
eign and  domestic  vessels,  but  it  subjects  all  alike  to 
"  seizure"  for  debts  contracted  as  well  by  the  owner ^ 
steward^  ooTiaignee  or  other  ageni^  as  by  the  master ; 
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▼oi^t.  3||d  wfor  all  injury  done  to  persons  or  property  by 
audi  craflb;^  and  ^for  any  datmage  or  injury  doae 
by  the  ci^taia,  mate  or  other  officer  thereof^  or  by 
any  person  under  the  direction  of  either  of  them^ 

■ 

to  any  pa:«on  who  may  be  a  passenger  or  hand  "  on 
board.  The  question  is  whether  an  ezecntion  sale 
under  a  judgment  recoyered  in  any  court,  or  before 
a  ^justice  of  tbe  peace"  of  the  State  of  Ohio  for  any 
one  of  the  causes  of  action  bere  ainmerated,  has  the 
effect  of  extinguishing  a  maritime  lien  so  bighly 
fevered  in  law  as  to  be  held  paramount  to  the  title 
acquired  by  a  bona  fide  purchaser^  without  notice, 
and  even  to  that  of  the  government  acquired  by 
forfeiture.  An  affirmative  answer  to  this  question 
would,  ia  my  jui^^ent,  be  repugnant  alike  to  law 
and  conmioa  sense. 

It  was  under  the  foregoing  views  of  the  subject, 
somewhat  ampBfied  in  the  opinion  he  delivered, 
that  the  district  judge,  in  the  case  of  The  Globe^ 
pronounced  for  the  libellant,  holding  that  his  lien 
was  not  extinguished  by  the  Ohio  judgment  and  sale, 
and  awarding  to  him  the  value  of  the  supplies  fuis 
.  iiished  by  him  to  the  master  of  l^e  Oldbe.  As 
appeal  to  the  circnit  couirt  was^  however,  interposied 
to  this  decree,  and  it  was  reversed  by  the  presiding 
judge  of  that  court,  who  dbmiased  the  libel  with 
co6ts(eK).  The  afmount  in  controversy  being  less 
than  $2000,  his  judgment  was  final.  Whether  the 
validity  or  construction  of  the  Ohio  acts  has  been 
drawn  in  question  in  any  other  of  tiie  national  courts, 

.      (a)  15  Jjnr  Bepw  (5  N.  &),  421. 
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I  am  not  appriised.  Probacy  the  reversal  of  the  o^^^ 
decree  of  the  district  court  in  the  case  of  TTie  Globe 
may  have  deterred  perscHis  possessing  maritime 
liens  from  contending  against  these  acts,  and  as  the 
question  adjudicate^  is  of  ofo  ineonriderable  impor- 
tance  to  the  prosperity  of  the  immense  commerce 
of  the  lakesf  it  may  not  be  amiss  to  subject  the  pub* 
lished  opinion  of  Mr.  Justice  Nei430N  to  a  very  brief 

examination* 

It  m  not  necessary  to  dwell  upon  the  exordium  of 
UnB  renuurkable  j  udgment 

To  say  that  the  grant  of  admiralty  jurisdiction  to 
the  courts  of  the  United  States  ^^  did  not  take  away  ^ 

the  concurrent  remedy  that  existed  at  common  law  f 
that  ^  the  remedy  at  common  law  is  to  be  sought  in 
the  jurisprudence  of  the  states  f  but  that  ^'  it  mity 
be  administered  in  the  federal  courts,  in  cases  where 
ike  citizenship  or  rmdenoe  of  the  parties  enables 
those  courts  to  entertain  the  jurisdiction)'^  is  to  utter 
taite  truisms,  which  no  one  is  Ukely  to  think  of 
disputing,  except  that  it  is  a  mistake  to  suppose 
that  re&idence  is  sufficient  to  give  jurisdiction. 
Precisely  of  this  character,  also,  is  all  that  is  said  of 
the  decision  of  Mr.  Justice  Stobj,  in  The  B(xrg^e 
Uhuemi;  and  with  regard  to  his  honor's  observa- 
ticxis  concerning  priority  among  several  possessors  of 
maritime  liens,  and  a  decision  of  the  district  judge 
pf  the  Southern  District  of  New^York,  relative  to  the 
order  of  payment  among  suitors  claiming  payment 
out  of  proceeds  in  court  (an  extended  note  of  which  it 
has  been  seen  fit^  it  seems,  to  append  to  the  report), 
little  else  need  be  said^  except  that  they  are  unde- 

13 
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^^^t^'  ni&bly  wholly  irrelevant  to  the  case  of  The  Globe. 
Indeed,  I  shall  need  no  itpology  for  affirming  that, 
but  for  the  high  official  aooroe  whence  they  emanate, 
the  strange  confusion  Of  ideas  they  evince  would  be 
absolutely  ludicrous.  The  question  was,  whether 
the  libellant's  maritime  lien  had  been  extinguished 
so  as  to  deprive  him  of  the  right  to  maintwi  a  suit 
in  admiralty  upon  it,  and  to  suppose  that  this 
depended  on  the  priority  of  his  lien  in  point  of  time^ 
was  simply  preposterous.  The  libellant's  predica- 
ment in  this  respect  would  have  been  exactly  the 
same,  if  hb  lien  had  accrued  subsequently  to  the 
origin  of  the  Ohio  creditors^  demand.  No  one  has 
ever  imagined  that  the  existence  of  a  prior  lien 
against  a  ship  was  any  impediment  to  the  mainte- 
nance of  a  suit  in  rem  in  a  proper  cocot,  and  the 
recovery  of  a  valid  and  conclusive  Judgment  against 
the  same  ship,  by  any  one  having  a  right  of  action 
in  that  form  against  it  It  is  only  with  respect  to 
the  application  of  the  proceeds  of  the  sale  of  the  ship 
that  the  question  of  priority  becomes  important 
Such  was  the  case  before  the  judge  of  the  Southern 
District  of  New -York,  and  his  observations  upon  it, 
so  irrelevantly  quoted  as  authority  by  Mr.  Justice 
Nelson,  had,  at  least,  the  merit  of  pertinency  to  the 
case  before  him,  whatever  may  be  thought  of  the 
soundness  of  the  conclusion  at  which  he  arrived. 

But  impertineney  is  not  the  worst  f&ult  of  Mr. 
Justice  NxLsoN^s  judgment  When,  after  remarking 
that,  ^^  as  a  general,  if  not  universal  rule,  in  order  to 
bind  the  defendant,  or  confer  any  rights  upon  the 
plaintifl^  by  force  of  the  judgment,  in  all  p^^Bonal 
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actioiis,  the  former  must  be  served  with  notice  of  the  ^"^  ^ 
imtitation  of  the  snity  so  that  he  may  have  an  oppor^ 
tonity  to  appear  and  defend^ — he  adds,  ^^But  a 
proceeding  in  rem  forms  an  exception  to  the  general 
rule,  and  binds  the  rea  in  the  absence  of  any  personal 
notice  to  the  party  interested'' — he  atters  a  direct 
d^al  of  a  well  settled  and  incontrovertible  principle 
of  law ;  for  I  will  not  impute  to  him  the  puerility  of 
intending,  by  the  expression  ^personal  notice,''  to 
be  understood  to  speak  of  a  service  of  process  or 
other  notice,  personally  on  the  owner  or  odier 
pwsons  interested  in  the  reSy  who  are  often  unknown 
to  the  party  by  whom  the  suit  is  instituted.  The 
authorities  cited  by  Mr.  Justice  Nxijson  for  this  pro- 
position are  ^^Story^  Conflict  of  Lafes,  chap.  14,  §  549, 
and  cases  there  cited,  and  chap,  15,  §§  692,  593 ; 
Bow)^8  Lessee  v.  Otie^  9  How.,  886,"  which,  it  is 
flcareely  necessary  to  observe,,  afford  not  the  slightest 
warrant  for  his  assertion.  -  In  describing  the  effect 
of  proceedings  in  rem^  they  refer  to  properly  con- 
ducted proceedings,  of  which  notice  is  an  essential 
element^  and  when  they  assert  that  notice  is  not 
neoessary  to  give  them  validity,  actual  personal 
notice  by  the  service  of  process  is  meant,  the  object 
being  to  mark  the  distinction  in  this  i*espect  between 
proceedings  m  rem  and  in  pere<mam. 

In  actions  against  the  person,  the  defendant  must 
be  peraonally  summoned,  because  he  is  known  and 
can  be  notified  in  this  form.  In  actions  in  rem  the 
persons  whose  interests  are  to  be  affected  by  the 
proceedings  are  not  known  to  the  promovent,  and 
they  can  therefore  be  notified  in  no  other  form  than 
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^^^'  tiist  resorted  to  by  courts  of  admiralty.  Thk  form 
of  notice,  widi  rare  exceptions,  is  in  fsfct  eflfectoal, 
and  from  necesdty  must  -  be  held  snffident^  or  the 
decree  would  be  nugatory.  Bat  snoh  a  notice  is 
jnst  as  essential  to  the  validity  of  a  decree  in  rem^ 
as  a  personal  notice  to  the  defendant  k  to  the 
validity  of  a  judgment  in  a  personal  action. 

Mr.  Jnstioe  Nslsok  proceeds,  however,  to  say 
that  ^^  it  is  unnecessary  to  place  the  decision  of  this 
branch  of  the  case  [in  his  treatment  of  it,  it  had  no 
other  branch]  up<m  the  ground  that  the  Ohio  judg^ 
ment,  acting  in  rem^  would  be  ccmdusive  in  the 
absence  of  any  personal  notice  to  the  party  intw- 
ested,  because  Robinson,  the  owner  of  the  vessel  at 
that  time,  appeared  in  the  suits  in  the  court  of  Ohio, 
and  contested  the  proceedings  tiuoughout"  No 
authority  is  cited  for  this  asseiliott,  and,  without 
giving  myself  the  trouble  to  search,  I  hedtate  not 
to  aver  that  none  can  be  found.  The  assertion  is 
this :  That  if,  in  a  proceeding  m  rem^  of  which  no 
notice  has  been  given,  the  owner,  being,  by  some 
means,  nevertheless,  apprised  of  it,  sees  fit  to  appear 
before  the  court^  he  thereby  not  only  concludes 
himself,  but  closes  the  mouth  also  of  all  thir<l  persons 
possessing  liens  on  the  property  who  do  not  appear 
and  who  know  nothing  di  the  proceeding.  Such  a 
qualification  of  the  rule  is  inconsistent  wit^  its  spirit. 
If  the  effect  of  the  proceeding  is  to  be  to  bind  all 
the  world,  as  it  is  usually  expressed,  which  meara 
all  persons  having  an  interest  in  tiie  thing,  all  the 
world,  IB  this  sense,  should  have  notice  of  it,  and 
thus  have  the  opportunity  to  become  parties  to  it. 
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In- other  words,  the  notice  shoold  be  pnblic^  as  it  k  ^^^*  ^ 
required  to  be  in  all  well  regulated  systems  of  jnris* 
inrodence ;  and  it  is  npon  ^his  ground  alone,  that 
tibe  proceeding  is  held  to  be  unirersally  obligatory. 
The  rule  as  qualified  by  Mr.  Justice  Nslsok  would 
lead  to  intolerable  injustice^ «  In  a  suit  by  one 
creditor  against  a  vessel  encumbered  by  numerous 
liens  to  the  whole  amount  of  her  value,  it  would  put 
it  in  the  power  of  the  owner  to  defeat  the  claims  of 
ail  the  other  creditoirB,  and  to  appropriate  the  pro- 
ceeds of  his  vessel  rightfully  belonging  to  others,  to 
his  own  use ;  and  this  evil  would  be  a^ravated  by 
fimadident  colluaionB  between  owners  and  creditors, 
real  or  pretended*  The  prindple  is  that  notice, 
actual  or  implied,  must  be  given  of  all  judicial 
proceedings  coextensive  with  their  obligatory  forces 
It  is  a  fundamental  principle  pervading  every  sound 
system  of  jurisprudence.  It  is  strictly  enjoined  by 
the  statutes  of  the  United  States  relative  to  for^ 
feitnres,  as  it  is  by  numerous  statutes  of  the  State 
of  New-York)  and  it  is  studiously  and  efficaciously 
enforced  by  courts  of  admiralty.  Of  this  principle 
Mr.  Justice,  Nu^oir  seems  to  have  bera  profoundly  ^ 

ignorant,  and  he  accordingly  first  denies  ite  existen<; 
altogether  with  respect  to  proceedings  m  rem,  and 
th^i  asserts  that  conceding  its  existence,  th?  volun- 
tary appearance  of  the  owner  ^ectually  cures  its 
non-observance  with  respect,  not  only  to  himself  but 
all  other  persons. 

After  stating  the  deeisiotn  of  Judge  Bbixs  rdar 
tive  ^  to  the  order  in  which  the  diflerent  demands 
£upon  the  funds  in  court  arising  from  the  sale  of  the 
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Tou  1.  ship]  are  to  be  satisfied  when  of  like  rank,"  Mr. 
Justice  Nbijsok  concludes  as  follows :  ^I  concur 
fully  in  this  view,  and,  ther^ore^  hold,  in  this  case, 
that  the  priority  of  time  in  the  furnishing  of  the 
supplies  and  materiab  by  the  libellant  gave  htm  no 
paramount  lien  on  the  vessel  over  the  liens  of  the 
creditors  in  the  Ohio  suits"!  Certainly  not,  and 
no  one  ever  4i*eamed  that  it  did. 

I  have  no^  noticed  every  part  of  Mr.  Justice 
Nsi^ok's  opinion  and  have  endeavored  to  do  it 
fiiirly.  Should  the  reader  find  it  difficult  to  credit 
the  assertion,  I  refer  him  for  its  verification  to  the 
opinion  itsel£  With  the  exception  of  two  or  three 
sentences,  he  will  find  it  to  consist,  as  I  have  repre- 
sented it  to  do,  of  matter  as  inapplicable  to  the 
question  before  the  court  as  the  law  of  copy-right^ 
and  in  the  excepted  s^itences  he  will  find  only  bold 
assumptions  in  conflict  with  ^^  the  first  principles  of 
natural  justice,"  and  contradicted  by  the  highest 
judicial  authorities.  It  is  scarcely  necessary  to  add 
that  the  question  passed  upon  by  Mr.  Justice  Nxl- 
soK  is  left  by  hb  opinion,  in  point  of  judicial 
authority,  exactly  where  he  found  it(a). 

(a)  If  mj  strictures  upon  the  judgment  of  Mr.  Justioe  Nkuoh 
sliould  seem  to  be  marked  by  unusual  seyeritj',  it  is  no  fimlt  of  mine. 
Bad  he  g^ven  cMdenoe  of  haying  duly  ezamfaied  th0  case  before  pn- 
■wniog  to  decide  upon  it,  ha  would  have  entitled  himself  at  least  to 
forbearance,  and  to  the  respect  due  to  good  intentions  and  honest  en- 
dearors.  But  this  he  has  not  done.  The  question  depended  upon  a 
statute  of  extraordinary  character,  and  there  is  not  in  his  ofrfnion  the 
■Ughtest  mention  of  any  one  of  its  protisions,  nor  a  syllable  implying 
that  he  had  any  knowledge  of  them.  He  took  it  upon  himself  to 
reverse  one  decision  and  yirtually  to  oyerrule  another,  of  the  district 
court,  without  «v«i  an  aUufiion  to  the  published  reasons  fortbeaad»- 
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If  an  ezdusive  personal  credit  has  been  given  by  ^^^^*  »• 


material-mirai  io  the  maBter,  they  cannot  afterwards,  en^uVrm 
npon  any  change  of  circnmstances  or  opinion,  resort  ^'^^ 
to  the  ship,  or  shift  the  responsibility  over  to  the 
owner ;  but  prima^  facie  the  supplies  are  to  be 
deemed  to  have  been  fnmished  on  the  credit  of  the 
riiip  and  owners,  as  well  as  of  the  master,  until  the 
contrary  is  proved.  It  is  not  sufficient  to  ^ow  that 
the  master  is  himself,  in  fact,  personally  liable ;  for 
he  is  in  all  cases  so  liable  for  supplies  and  necessaries 
famished  for  the  ship,  unless  .the  credit  be  ezdu* 
sively  confined  to  the  6wner8(a). 

But  it  has  been  held  that  the  acceptance,  as  a  AooepisiiM 
conditional  payment,  of  a  negotiable  promissory  SSSteSS^ft 
note,  which  had  not  been  surrendered  or  tendered  *  .  ^^' 


«nd  in  %  maoneri  therefore,  compatible  neither  with  judicial 
duty  nor  deooronL  To  the  elaborate  and  obriously  nuttarely  consid- 
ered judgment  of  the  district  court,  he  contented  himself  with  opposing 
aa  opinion  that  cannot  truly  be  characterized  without  tiie  employment 
of  epHfaets  from  which  I  choose  to  abstain.  This  is  not  a  solitairy  ' 
instance.  No  judge  has  a  right  thus  to  trifle  with  his  high  functions. 
They  furnish  scope  for  the  highest  intellectual  endowments,  and  the 
pralbiandeflt  legal  learning.  However  great  may  be  the  abilities  of  a 
judge,  he  is  bound  to  devote  them  ooniddentionsly  and  strenooosly  to 
the  public  service ;  and  especially  is  this  dutjr  incumbent  on  a  judge 
of  humble  capacity.  Jh  is  bound  to  strive  as  &r  as  in  him  lies,  to 
supply  tfaifl  deficienqr,  by  eztraordiQary  exertions.  But  unfortunately 
judges  of  this  duuracter  are  predsely  those  who  aze  most  apt  to  be 
blinded  by  conceit  and  self-complacency,  and  thus  to  be  rendered  in- 
capable of  apprehending  the  responsibilities  of  their  office.  I  believe 
Ibis  to  be  the  only  highly  civilised  country  in  the  worid  where  such 
men  are  elevated  to  the  highest  judicial  stations.  They  require  to  be 
wmtched ;  and  he,  who,  r^gardlesi  of  their  displeasure,  proclaims  their 
delinquencies,  and  arouses  them  to  the  better  performance  of  their 
duly,  entitles  himself  to  be  regarded  as  a  public  ben^&ctor. 
(a)  Ifts  J^  iVteor,  1  Sumner's  B» 
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Toi^i*    to  he  ffYetk  up,  was  a  waiver  of  ihe  rig^t  to  resort 

Mi^^^  to  an  admiraltysait  for  Batia&ction(a).    I^  however, 

teaiMut*    the  note  was  not  taken  as  ahsolate  payment,  or  is 

not,  by  the  local  law  of  the  state  where  the  debt 

was  contracted,  to  be  deemed  to  have  been  so  taken, 

and  if  the  creditor  at  the  hearing  offers  to  sorrend^ 

it,  the  lien  exists,  and  naay  be  enforced  in  the 

admiralty(^). 

.  -^  _,^      Ih  the  case  of  The  Nestor^  above  referred  to,  it 

Mf awiif«r.  |)ecame  necessary  for  Mr.  Justice  Stobt  maturely  to 

consider  and  to  doeide  npon  the  ^bct  of  a  stipnlsr 

tion  on  the  part  of  materialrmen  to  give  a  credit^ 

whether  indefinitely,  or  for  a  specified  time;  and, 

by  a  conrse  of  reasoning  marked  by  consmnmate 

learning  and  ability^  he  arrived  at  the  concinsion, 

contrary  to  the  prevailing  impression  previously 

entertained((?),  that  the  giving  of  snch  credit,  in 

either  form,  was  no  waiver  or  extinguishment  of  the 

maritiaia  lien. 

C^^Mwta      ^Proni  what  has  been  said  in  the  preceding  chapter 

^i^lfSSS^  concerning  the  limitation  of  the  admiralty  jurisdiction 

tnjM^^  in  cases  of  contract,  to  those  contracts  which  pertain 

^^aikA  to  commerce  and  navigation  cm  waters  within  the 

*•  *'"'      admiralty  jurisdiction,  a  doubt  might  be  entertained 

whether  a  court  of  admiralty  could  take  cc^izance 

of  the  claim  of  a  shipwright  for  materials  fiiniished 

and  labor  bestowed  in  the  conistruction  of  a  vessel 

not  yet   launched,  or  which  had  not   yet  been 

(a)  JRa«t»oy  t.  A!k^rt^  IS  Whaaton'B  R.,  (^11  (7  Onrtli's  Dedt. 
S.  0.,  895). 
(5)  The  Barque  Cfttisan,  2  Story's  R.,  455, 
(c)  See  Z<me  ▼.  The  Brig  Premdenij  4  Wtthington'b  B.  453. 
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employed  in  maritime  pursuits,  although  the  local  <"^^-  ^ 
law  might  give  him  a  lien  ou  the  vessel.  Enough, 
perhape,  has  been  already  said  in  the  present  chapter 
to  dissipate  such  a  doubt ;  but  it  is  necessary,  never- 
theless, to  bestow  a  particular  notice  upon  the  subject.  . 
Claims  of  this  nature  have  been  held  to  be  unques- 
tionably within  the  admiralty  jurisdiction,  provided 
the  vessel  is  designed  for  the  proper  employment  ' 
Mead  v.  The  HvU  of  a  New  Brig(a\  was  a  case 
of  this  description ;  and  the  following  extract  from 
the  opinion  of  Mr.  Justice  Stobt,  will  serve  to  show 
the  legal  footing  upon  which  claims  of  this  description 
rest :  ^  The  brig  is  built  and  designed  for  maritime 
buaness  and  navigation  upon  the  seas,  and  waters  . 
navigable  from  the  sea ;  so  that  her  employment  is 
dearly  to  be  maritime,  and  the  contract  for  the  work 
and  labor  is  for  maritime  purposes.  This  is  a  fact, 
which  is  naturally  inferable  from  the  actual  circum- 
stances and  local  position  of  t^e  port  of  Portland 
[in  Maine],  and  from  the  size  and  bmld  of  the  vessel 
iisel£  It  ought,  however,  to  have  been  positively 
averred  in  the  libel,  as  it  is,  or  at  least  may  be, 
material  to  the  exerdse  of  the  admiralty  jurisdiction, 
both  m  rem  and  m  personam^  that  the  vessel  is  of 
the  raze  and  build  fitted  for  maritime  employment, 
and  that  her  business  is  to  be  maritime  navigation, 
or  at  least  naVigation  upon  waters  which  are,  in 
some  part  thereof  tide  waters,  or  navigable  to  and 
from  tide  waters.  It  is  not  every  case,  where  a  lien 
exists  by  the  local  law  or  the  general  law,  that  the 

(a)  1  Stoiy's  B.  244. 
U 
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^^1-  admiralty  posBeases  and  ejwehoa  jurisdidaon :  tiie 
liea  must  arise  from  some  bosinesfli  employment,  or 
work  and  labor  connected  with  maritime  aflain^  o^ 
navigation,  or  shipping.'' 

A  like  jorisdictioii  was  ezerdaed,  npon  the  same 
ground,  in  the  case  of  Damia  etaLv.A  Ifeio  Brig^ 
in  the  District  Conrt  for  the  Eastern  District  of 
Penn87lvBnia(a). 

(a)  Gilpin's  IL,  473. 
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CHAPTER  m. 


Mabikeab'  Wagks. 


Ihx  term  raarmer  may,  in  general,  be  said  to  2£S. 
embrace  all  persons  employed  on  t>oard  ships,  to 
asrist  in  their  navigation  and  preservation.  It 
indndea^  therefore,  not  only  the  officers  and  the 
ordinary  seamen  of  the  ship,  but  also  snrgeons, 
carpenters,  coopers,  stewards  and  cooks,  employed 
on  board  as  snchCa).    It  mav  include  women,  also. 


(a)  Tlie  right  of  '^msriiiers,"  with  the  exception  of  the  master,  to 
sue  hi  the  admirmlty  for  wages,  was  always  conceded  by  the  common 
law  coorto  of  Xngknd ;  but  during  the  pendency  of  the  weU  knotrn 
oontroreray  between  these  courts  and  the  High  Court  of  Admiralty, 
touching  the  extent  of  the  jurisdiction  of  the  latter,  the  question,  who 
were  to  be  considered  as  embraced  within  this  denomination,  often 
became  the  su1>ject  of  discussion,  and  there  are  many  reported  decisions 
upon  this  point  It  is  unnecessaiy,  however,  particularly  to  refer  to 
tbem,  because  their  authority  and  influence  are  superseded  by  the 
decisions  and  established  usages  of  our  own  courts.  If  there  is  ground 
for  doubt  with  respect  to  either  of  the  classes  of  persons  mentioned 
m  the  text,  it  is  that  of  mrgeom  or  physicians.  In  the  case  of  MxUm 
"f.Long  (Sayer,  136),  it  was  unanimously  decided  by  the  court  of 
King's  Bench,  that  a  ship's  surgeon  might  sue  in  the  admiralty ;  but 
in  the  case  of  The  Lord  HobaH  (2  Dodson's  K.,  100),  Sir  William 
Scott  seems  to  haye  entertained  some  doubt  upon  the  point ;  consider^ 
log  the  case  of  a  suigeon  to  be  different,  in  this  respect,  from  that  of 
%  carpenter,  who  frequently  acts  in  the  capadty  of  a  mariner  in  the 
strict  sense  of  the  term.  It  did.  not  become  necessary  to  decide  the 
point  I  and  the  reporter,  in  a  note,  intimates  an  opinion  that  if  the 
caue  had  been  peraeyered  in,  the  court  would  have  reoofgnized  the 
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voL^i.  ||g  ^^u  ng  men  (a) ;  and  the  pilot,  deck  hands,  engi- 
neer and  firemen  employed  on  board  a  steamboat 
have  been  held  to  fS&U  under  the  denomination  of 
mariner8(i).  It  is  not,  however,  to  be  nndeistood 
that  all  persons  employed,  in  whatever  capacity,  on 
board  vessels^  fall  within  this  denomination.  To 
constitute  a  mariner,  the  services  rendered  by  him, 
must  pertain  to  the  business  of  navigatipn ;  and 
must  be  such  as  are  necessary,  ar  at  least  condudve 


aathority  of  the  case  of  MSB$  ▼.  Long,  and  permitted  tfae  smgeon  t» 
nukintftin  hit  suit.  In  the  case  of  Gardner  e<  oi.  y.  The  Sftt/i  New 
Jereey  (1  Pete.r8'8  Adm.  DecU^  223),  however,  it  wm  ••Bomed  hy 
Judge  Peteab  that  the  ship's  physiciui  had  no  lien  on  tlie  ship ;  bui 
in  the  case  of  Turner  At  al  v.  The  Superior  (Gilpin's  R.,  514),  and 
also  in  the  case  of  Thackarey  etoLy.The  Fanner  (ibid^  524),  whidt 
arose  more  than  thirty  years  afterwards,  in  the  same  oonrt,  the  right 
of  surgeons  to  sue  in  the  admiralty  if  as  incidentally  asserted  by  the 
court  as  a  settled  point  In  the  case  of  Macomber  etaL\.  Tkomp^oti' 
(1  Sumner's  R.,  384),  no  o^|ection  ma  interposed  to  the  right  of  a 
cooper,  on  board  of  a  whaling  shl|»,  to  maintain  a  suit  in  the  admiralty 
for  his  share  in  the  earnings  of  the  ship. 

The  master  is  not  entitled  to  sue  in  tiie  English  admiralty  for  his 
wages,  not  hating,  as  we  shall  see,  any  lien  on  the  ship  therefor ;  but 
this  is  because,  from  the  relation  in  which  he  stands  to  the  owners,  he 
is  presumed  not  to  have  looked  to  the  ship  for  security.  The  right  of 
the  mate  to  sue  for  wages,  in  the  admiralty,  was  also  formeriy  ques* 
tioned  in  England,  on  flie  same  ground  i  but  it  has  long  been  settled, 
both  in  England  and  the  United  States,  that  he  stands,  in  this  respect, 
on  the  same  footing  as  the  crew. 

(a)  The  Jane  and  Matilda^  1  Haggard's  B.,  187. 

(6)  WUaon  v.  ITie  Ohio,  Gilpin's  R.,  505,  and  hi  the  District  Court 
of  the  Northern  District  of  New-Tork,  "porters,"  whose  chief  business 
it  is,  on  boar^  of  lake  steamers  employed  in  the  conveyance  of  passen- 
gers, to  receive  and  bring  on  board,  and  discharge  the  luggage  of  the 
passengers,  have  been  allowed  to  SQe  as  mariners,  their  services  being 
essential  to  the  proper  and  successfiiil  navigation  of  the  vessel  as  a 
passenger  vessel,  and  f<»r  the  same  reason  this  privilege  has  been 
allowed  to  the  derk. 


•.r 
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to  the   preaervatioa  of  the  vessel^    or  of   those   chap.* 
employed  in  her  navigation.    It  has  therefore  been 
held  that  no  suik  in  the  adniindty  could  be  main- 
tained  for  wages,  by  persons  hired  and  employed  as 
mosicians  on  board  a  vessel  (a). 

F« w  claims  are  so  hi^y  favored  and  so  stndionsly  kvumt  im 
protected  by  law,  as  those  of  mariners  for  their  ^^IJ^t, 
^  wages;  and  it  has  long  been  a  settled  principle  of  ^^."^ 
the  maritime  law,  that  the  seaman  has  a  three-fold 
remedy  for  the  recovery  of  his  earnings :  against  the 
ship,  in  virtne  of  a  specific  lien  or  privilege  secured 
to  him  by  the  maritime  law ;  against  the  master,  by 
reason  of  his  right  to  receive  the  freight  earned  by 
the  ship,  that  being  the  ^propriate  fond  for  the 
payment  of  wages ;  and  against  the  owner,  in  virtue 
of  his  contract(J).  It  is  now,  moreover,  an  estab- 
lished principle  of  the  maritime  law  of  the  United 
States,  that  the  mariner  has  a  lien  for  his  wagei 
also  on  the  freight^  in  the  hands  of  the  merchant, 
owner  or  consignee  kA  the  goods  from  whom  it  is 
due.  This  doctrine  was  laid  down  by  the  Supreme 
Court  of  the  United  States,  for  the  first  time,  in 
qualified  terms,  and  apparently  with  considerable 

(a)  Trainer  etoLr.Tlie  SupeHar,  Gilpin's  R.,  514  Tbe  Yeaaely  in- 
^biB  Gftse,  w«s  originally  designed  for  canal  navigation;  but  at  the 
time  the  sernces  for  wlucfa  the  suit  was  brought  were  rendered,  was 
employed  as  a  floating  mnseom,  and,  in  that  character,  left  Philadel- 
phia soon  after  the  libellants  were  shipped,  passed  down  the  Delaware^ 
through  the  canal  and  Chesapeake  bay,  to  Noifc^  and  thence  to 
Tariotts  placet  in  North  Carolina,  stopping  from  time  to  time,  and 
•zhibiting  her  cariosities. 

(b)  Abbot  on  Shipping,  Boston  edl  of  1S46,  781 ;  Bronde  y.  Haveny 
GUpin's  B.,  592  $  Sheppard  T.  Tcafior^  5  Peters's  R.,  065  (9  Cortis's 
Decifl.  S.  C^  631).       .  • 
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^^*-  hesitatioii,  in  the  case  of  Sheppard  v,  Taylor^  just 
dted.  It  has,  howeveri  since  been  diBtinetlj 
asserted  in  several  cases  by  Mr.  Justice  STOBY(a) ; 
and  is  explicitly  declared  by  the  Supreme  Court,  in 
one  of  the  rules  of  practice  in  cases  of  admiralty  and 
maritime  jurisdiction,  promulgated  in  1845(d).  And 
it  had  also  been  previously  maintained,  in  a  case 
not  then  reported,  by  the  learned  judge  of  the 
District  Court  of  the  United  States  for  the  District 
of  Maine,  in  an  elaborate  and  very  able  opinion 
comprising  a  full  review  of  the  authorities  bearing 
upon  the  question  (o).  In  that  case,  a  part  of  the 
return  cargo  belonged  to  the  ship  charterers,  by 
whom  the  crew  was  shipped,  and  who  had  the  entire 
control  of  the  ship  during  the  voyage.  Before  the 
return  of  the  ship,  the  charterers  became  insolvent, 
and  had  executed  an  assignment  of  aU  their  pro- 
perty,  including  so  much  of  the  return  cargo  as 
belonged  to  them.  In  behalf  of  the  seamen,  it  was 
insisted  that  they  had  a  lien  not  only  upon  the 
freight  due  to  the  charterers  on  account  of  that  part 
of  the  cargo  which  belonged  to  others,  but  also  on 
wiManr%  the  residue  of  the  cai^o  itself  As  a  judicial  ques- 
SJteSntof  *^^^>  ^^  respect  both  to  the  freight  and  the  cargo, 

totlieeMiou 

tlM 


&e  aiito-  (a)  Brwm  ▼.  ImJO^  2  Svmner's  R.,  443 ;  PUman  t.  Hooper^  3  Sum- 

ner's R.,  50. 

(b)  Rule  13.  ''In  all  suits  ior  mariners'  wagoj^  the  libellant  mkj 
proceed  against  the  ship,  freight  and  master,  or  agunst  the  ship  and 
freight,  or  against  the  owner  alone,  or  the  master  alone,  in  personam." 
This  rule  is  not  understood  to  require  the  mariner,  when  he  wishes 
to  proceed  against  the  ship  and  master,  to  embrace  also  the  freight, 
but  only  to  declare  his  right  to  do  so. 

(c)  Poland  etaLrThe  Spartan^  Ware's  R.,  134. 
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it  was  considered  and  treated  by  the  court  as   <:"^^ 
entirely  new.    IIib  conclusion  of  the  court  was^ 
that  a  lien  was  given  by  the  general  maritime  law 
on  freight,  and,  in  cases  like  that  before  the  court, 
on  the  cargo  «2so. 

In  the  case  of  Sheppao'd  v.  Taylor^  cited  above, 
it  was  said  by  the  Supreme  Court  that  seamen 
have  no  lien  on  the  cargo;  ^^  as  that  is  not  in  any 
mamier  hypothecated,  or  subjected  to  the  claim  for 
wages(a).''  But  in  a  late  case  in  the  High  Court  of 
Admiralty  of  England,  it  is  not  only  asumed  as  a 
settled  principle,  that  the  mariner  has  a  lien  on  the 
freight,  '*as  appurtenant  to  the  ship,^  but  it  is 
strcmgly  intimated  that  the  lien  may  be  enforced 
dso  against  the  cargo,  when  it  is  the  property  of 
the  ship-owner.    The  ship,  designed  on  a  trading  * 

voyage  from  Liverpool  to  Africa  and  back,  sailed 
with  goods  for  barter ;  and,  on  her  voyage  home, 
*  was,  with  her  cargo,  totally  consumed  by  fire.  The 
ship  and  cargo  were  the  property  of  the  same  owner, 
and  were  insured.  The  suit  was  in  favor  of  one  of 
the  crew  who  had  worked  his  passage  to  England, 
and  was  against  the  owner  of  the  ship,  and  of  ^  the 
cargo  lately  laden  on  board.^  The  court^  in  dis- 
cussing the  questions  to  which  the  case  was  supposed 
to  give  rise,  is  reported  to  have  said,  ihat  ^'  a  mariner 
has  no  lien  on  the  cargo,  as  cargo:  his  lien  is  on  the 
ship,  and  on  the  freight  as  appurtenant  to  the  ship ; 
and  w  far  as  the  ca/rgo  ia  subject  to  freight^  he 
may  attach  Uas  a  security  for  the  freight  that  may 

(a)  6  Peten's  R.,  675  (  9  OnrtiB's  Ded^.  S.  C,  531 ). 
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YGLj.  i^  ^y^^  Here,  however,  the  ship  and  cargo  are  all 
destroyed''  But  in  a  sabsequent  part  of  his  judg- 
ment, the  learned  judge  adds :  ^Whether,  if  any  part 
of  the  cargo  were  saved,  it  could  be  held  to  represent 
the  freight,  I  give  no  opinion:  it  might  raise  a  very 
different  question  from  the  present ;  here  the  goods 
taken  in  barter  were  destroyed  and  lost,  so  that 
no  freight  could  accrue(a)."  Whatever  rule  may 
eventually  be  established  with  respect  to  cases  where 
the  same  person  is  the  owner  of  the  ship  and  of  the 
cargo,  and  where,  therefore,  no  freight,  eo  ncymine^ 
is  earned,  the  doctrine  of  the  case  of  The  Sfpa/rtan  is 
recommended  by  persuasive  considerations  of  justice, 
and  supported  by  strong  analogies  in  the  undisputed 
principles  of  the  maritime  law. 
MoritycT  Against  the  ship  and  freight,  and  against  their 
i!SS^  proceeds,  into  whosesoever  hands  they  may  come, 
the  seaman's  claim  for  wages  has  priority  over  all 
other  claims.  It  is  a  sacred  lien;  and  as  long  as  a  • 
plank  of  the  vessel  or  a  fragment  of  the  freight 
remains,  the  mariner  is  entitled  to  it,  in  preference 
to  aU  other  persons,  as  a  security  for  remuneration. 
It  accordingly  takes  precedence  of  bottomry  bonds, 
and  is  accordingly  entitled  to  priority  of  payment 
out  of  the  proceeds  of  the  sale  of  the  ship  sold  under 
a  decree  in  favor  of  a  bottomry  bond  holder,  even 
though  the  fund  is  insufficient  to  pay  the  bond(i) : 
and  it  may  be  enforced  against  a  subsequent  Ima 
fide  purchaser,  and  even  against  the  title  of  the 

(a)  The  Lady  Durham^  3  Haggtrd'e  K.,  196. 
(6)  The  Favorite^  2  Robinson's  R.,  232. 
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goTemment  acquired  by  forfeiture(a).    The  lien  ia  ^^^  •• 
not  impaired  by  the  forbearance  of  the  seaman  to  ^db^TS^ 

'^  ^  ^         ^  mediate 

airest  the  vessel  at  the  termination  of  the  voyage,.  ▼"!•£••. 
bat  may  be  enforced  after  she  has  made,  other 
voyageSi  and  in  any  port  wh^re  she  may  be  found, 
nntil  by  li^e  of  time  the  claim  may  become  stale(&)» 
Nor  is  the  remedy  lost  by  the  seizure  and  condem-  koc  foatt- 
nation  of  the  veasd,  in  a  foreign  country,  if  she  is  ^^^Si 
subeequently  res^red ;  and  there  is  no  difference  in 
this  respect,  between  the  case  of  a  restitution  in 
specie  of  the  ship  itself  and  that  of  a  restitution  in 
value.  The  lien  attaches  to  the  thing,  and  to 
whatever  is  substituted  for  it ;  and  if,  in  the  order 
or  award  of  restitution  or  indemnity,  freight  has 
been  allowed  as  a  distinct  item,  and  the  proceeds  of 
the  ship  are  insufficient,  the  seaman  may  assert  his 
claim  against  the  allowance  for  fr6ight(c).  And  in 
a  case  in  which  the  owner  of  the  captured  vessel  was 
also  the  owner  of  the  cargo,  and  the  claim  was  for 
loss  of  freight  as  well  as  of  the  vessel,  and  a  gross 
sum  was  awarded  to  the  claimant  for  his  loss, 
without  any  distinct  notice  of  the  freight,  it  was  held 
by  Mr.  Justice  8tobt,  that  an  allowance  oix  account 
of  freight  was  to  be  presumed ;  and  he  intimated 
that  even  if  it  had  appeared  on  the  face  of  the  award 
that  no  freight  had  been  allowed,  it  would  not  follow 

(a)  The  St.  Jagb  de  Cubd^  9  Wheaton's  R«,  409  (6  Gurtifl's  DedB. 
S.  0.,  110) ;  Pitman  v.  Hooper^  3  Sumner's  IL,  51 ;  3  Kent's  C<nnm., 
3d6d.,197. 

{b)  The  Mary^  PKine'sR.,  180;  The  Eoitem  Star,  Ware's  R^  18S. 

(e)  Sheppard  ▼.  Taylor^  5  Peters's  R.,  675, 710  (9  Gortis's  Deds.  S. 
0^  531);  Pitman  ▼.  Hooper^  3  Sumner's  R.,  50;  Brovm  t.  Lull,  2 
Sinner's  R^  443. 
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that  this  would  necessarily  affect  the  title  to  wages ; 
because  the  natural  presumption  would  be,  omnia 
rite  actay  that  the  rejection  was  founded  on  objectionfl 
personal  to  the  owner^  or  his  acts,  in  no  respect 
touching  the  rights  of  the  seamen.  At  least,  it  must 
be  a  very  strong  case  which  would  justify  a  different 
conclusion(a). 

The  xsase  just  cited  embraced  also  another  and  far 
more  important  question.  The  sum  awarded  to  the 
owner  as  his  proportion  of  the  indeiimity  granted 
by  treaty,  was  a  little  short  of  one-third  of  the 
amount  lost;  and  the  question  was  whether  the 
libellant  was  entitled  to  receive  his  full  wages  for 
the  homeward  voyage,  or  whether  there  was  a 
reduction  to  be  made  of  the  wages  in  the  same 
proportion  as  the  owner  himself  had  been  compelled 
to  submit  to  under  the  award.  The  question  was 
new ;  and  the  clear  conclusion  of  the  learned  judge, 
after  the  most  thorough  and  exhausting  examination, 
and  contrary,  as  he  admits,  to  his  first  impression, 
was  that  the  wages  of  seamen,  in  such  cases,  consti- 
tute a  privileged  lien  to  their  full  amount,  and  not 
merely  jpro  rata  on  the  sum  received  by  the  owner. 

It  has  been  held  that  where  a  mariner  is  dis- 
charged from  a  vessel  after  signing  the  shipping 
articles,  though  before  the  commencement  of  the 
voyage,  he  may  sue  in  the  admiralty  for  hia  wages, 
provided  the  voyage  for  which  he  was  engaged  k 
actually  prosecuted ;  but  it  was  doubted  whether  if 
the  voyage  was  altogether  abandoned,  he  would  not 
be  obliged  to  seek  his  remedy  at  common  law(i). 

(a)  Pitman  y.  Hooper ^  3  Sumoer's  R.,  50,  57. 

(6)  The  City  of  London^  1  Wm.  Bobimon's  B.,  88. 
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s 

The  master,  who  contracts  with  the  owners,  and    ^'^^  ••  * 
is  not  therefore  supposed  to  look  to  the  ship  for  vSm^f 
secnrity,  has*  no  lien  on  the  vessel  for  his  wages. 
He  cannot^' therefore,  maintain  a  suit  therefor  in  rem 
BgBinsb  the  Bhip(a).    But  it  has  uniformly  been  held  ^;^ 
by  Mr.  Justice  Stobt,  in  the  Circuit  Court  for  the  ^'"^'^ 
First  Circuity  that  his  right  of  action  against  the 
owner  may  be  enforced'  in  the  admiralty  by  a  suit 
inperaonam;  ietnd  in  the  case  of  WiUard  v.  Dorr^\ 
he  speaks  of  this  as  the  settled  doctrine  of  the  court, 
and  no  longer  open  to  question. 

In  England,  it  is  a  settled  principle,  also,  that  the  'zSHir^ 
master  has  no  lien  on  the  ship  or  freight  for  advances  SSISm^ 
made,  or  debts  incurred  mther  at  home  or  on  the  ^uuSI! 
voyage,  for  repairs,  or  for  supplies  of  any  kind  for 
the  use  of  the  ship.  The  rule  is  supposed  by  the 
English  courts  to  be  founded  in  sound  policy,  as 
being  ccmducive  to  the  interests  of  navigation  and 
commerce ;  for  it  would  be  a  great  inconvenience, 
if,  on  a  change  of  the  master  for  misbehavior,  or 
other  cause,  he  would  be  entitled  to  keep  possession  of 
the  ship  until  he  has  been  paid,  or  to  enforce  the  lien 
while  abroad,  and  compel  a  sacrifice  of  the  8hip(c). 
But  in  this  country  it  has  been  repeatedly  held, 
and  appears  now  to  be  settled,  that  for  money  paid 
and  responsibilities  incurred  for  the  use  of  the 
shij),  the  master  has  a  lien  on  the  freigJv^d)  \  and 

(a)  Steamboat  OrUafiM  y.  PAce&tw,  11  Peters's  R.,  175, 184  (12 
Gurtis'B  Decis.  S.  C,  391);  WiMrd  v.  JDorr,  3  Mason's  R.,  91. 
(6)  3  Msson's  R.,  91. 

(c)  See  3  Kent's  Gomm.  3d  ed.,  166,  snd  the  authorities  there  dted. 

(d)  Tke  Pockety  3  Mason's  R.,  255 ;  FoUmi  ▼.  The  iS^rian,  Ware's 
B^  134, 149.    See  also  3  Kent's  Comm.,  167,  note  b,«nd  the  decisions  to 
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voL^i.  Ja  Yke*  STvip  Packet^  just  cited,  the  eonrt  seemed 
strongly  inclined,  in  accordance  with,  tiie  maritime 
law  of  foreign  countries,  to  recognize  the  lien  of  the 
vorwHMf  master  upon  the  ship  also.  In  the  case  of  Ths 
Spartan^  Judge  Waes,  after  an  elaborate  examina- 
tion of  the  question,  came  to  Ae  conclusion  that  tiie 
master  has  a  lien  upon  the  freight,  not  only  for  his 
disbursements  and  liabilities  incurred  on  account  of 
the  ship,  but  also  for  his  wages. 

It  IS  an  established  principle  in  England  as  well 
as  here,  that  for  advances  made  by  the  master  on 
account  of  the  ship,  the  owners  are  personally 
responsible ;  and  in  this  country,  he  may  maintain 
asuit  inpereonomh  in  the  district  court,  against  them, 
for  reimbursement 

The  usefulness  of  seamen  as  a  class  of  men,  and 
their  proverbial  improvidence  and  recklessness,  have 
rendered  them  peculiar  objects  of  solicitude  to  the* 
governments  of  all  commercial  nations.  While, 
therefore,  it  is  the  aim  of  their  commercial  codes,  on 
the  one  hand,  to  secure  punctuality  on  the  part  of 
seamen  in  the  fulfilment  of  their  engagements,  by 
arming  the  masters  of  vessels  with  extensive  and  in 
some  respects  despotic  power  over  their  crews,  and 
by  the  infliction  of  severe  penalties ;  it  is  not  leas 
their  aim,  on  the  other  hand,  to  shield  the  seaman 
from  oj^ression,  to  guard  his  rights  and  intei^psts, 
and  to  protect  him  even  agiunst  himself,  by  looking 
tdth  indulgence  on  his  faults  and  delinquencies,  and 
by  holding  the  master  accountable  for  any  wanton 

the  same  effect,  of  the  State  Courts,  there  cited  \  and  Sheppaard  t. 
T4xylor^  5  Petera'a  R.,  675, 711  (9  Ourtaa'A  Decis.  S.  C,  531). 
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sbvse  of  his  aothority.    Several  acts  have  aeoofd-  ^^^^  ^ 
ingly  beea  passed  by  Oongress  in  fartheraxice  of 
these  objects,  some  of  the  provisions  of  which 
require  notice. 

By  the  act  for  the  government  and  regulation  of  ^^p^ 
seamen  in  the  merchants'  service,  passed  Jnly  20,  ^!i^* 
1790(a),  the  master  or  commander  of  any  ship  or  <'''^*^. 
vessel  bound  from  a  home  pert  to  any  foreign  port  £^/^ 
or,  if  the  vessd  is  of  fifty^  more  tons  bjhen,  &!i^ 
bound  to  a  port  in  any  other  than  an  adjoining 
state,  is  required,  befbre.  proceeding  on  his  voyage, 
to  *^  make  an  agreement  in  writing  or  in  print,  with 
every  seaman  on  board  such  ship  or  vessel  (except 
such  as  shall  be  apprentice  or  servant  to  himself  or 
owners),  declaring  the  voyage  or  voyages,  term  or 
terms  of  time  for  which  such  seaman  or  mariner 
BhaU  be  shipped.    And  if  any  master  or  commander 
of  such  ship  or  vessel  shall  carry  out  any  seaman  or 
mariner  (except  apprentices  orservaats  as  aforesaid), 
without  such  contract  ot  agreement  being  first  made 
iuid  signed  by  the  seamen  and  mariners,  such  master 
or  commander  shall  pay  to  every  such .  seaman  or 
mariner  the  highest  price  or  wages  which  shall 
have  been  given  at  the  port  or  place  where  such 
seaman  dt  mariner  shall  have  been  shipped,  for  a 
nmilar  voyage,  within  three  months  next  before 
the  time  of  snch  shipping,  provided  snch  seaman 
or  mariner  shall  perform  such  voyage;  or  if  not^ 
Ihea  for  such  time  as  he  shall  continue  to  do  duty 

(a)  Chap.  29;  1  Ststutes  at  Large,  131,  §  1.    The  tenns  of  this  act 
bang  general,  it  is  supposed  to  extend  as  well  toinhuidas  tQ  maril^ne      ' 
naTigation. 
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^2tL^  <^  board  «uch  ship  or  vessel ;  «nd  shall,  HK^reover, 
forfeit  twenty  dollars  for  every  sndb  seaman  or  mari- 
ner, one-half  to  the  use  of  the  person  prosecuting 
for  the  same,  the  other  half  to  the  nse  of  the  United 
States;  and  snoh  seaman  or  mariner,  not  having 
Hgned  such  contract,  shall  not  be  bound  by  the 
regnlations,  nor  subject  to  the  penalties  and  for* 
feitnres,  contained  in  this  act.'' 

iflt«ciioi.  Bat  the  provisions  of  this  act  havo  been  modified 
by  more  recent  legislation.  The  act  of  Febroary 
28^  1803(a),  directs,  that  before  a  clearance  shall  be 
granted  to  spj  vessel  bound  on  a  foreign  voyage, 
the  master  riiall  delivw  to  the  collector  of  the  port 
a  list,  containing  the  names  of  the  crew,  their  places 
of  birth  and  residence,  and  a  description  of  their 
persons ;  which  list  is  to  be  verified  by  the  master's 
oath,  and  a  certified  copy  thereof  is  to  be  delivered 

jLotoTieM.  to  him  by  the  collector:  and  the  act  of  July  20, 
1840(i),  requires  that  this  certified  copy  of  such  list 
«shall  be  a  fair  copy  in  one  uniform  handwriting, 
without  erasure  or  interlineation  f  and  also  that  the 
shipping  articles,  including  the  names  of  the  crew, 
shall  in  like  manner  be  certified  by  the  collector ; 
which  two  certified  copies,  the  act  declare  ^' shall 
be  deemed  to  contain  all  the  conditions  of  contract 
with  the  crew,  as  t6  their  service,  pay,  voyage,  and 
all  other  things."  The  act  directs,  moreover,  that 
whenever  any  master  shall  ship  .a  mariner  in  a 
foreign  port,  ke  shall  forthwith  take  the  list  of  his 

(a)  Cbap.  9;  2  Stat  at  Large,  203,  $  1. 

(b)  Chap.  23;  5  Stat  at  Laiige,  394 
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crew,  and  the  dnplicate  [certified  copy]  of  the  Blii|>-  ^^^  «• 
pmg  artideB,  to  the  consul  at  that  port,  ^Vho  shall 
make  the  proper  entries  thereon,  setting  forth  the 
eontract,  and  describing  the  person  of  the  mariner*^ . 
This  act  forther  declares  that  ^  all  shipments  of  sear 
men,  made  contrary  tp  the  provisions  of  this  and 
oOier  actsof  Ckmgre^^ shall hevoid;  andany seaman 
BO  shipped  may  leam  the  service  at  a/ny  tvme^  amd 
demand  the  highest  rateof  wages  paid  to  any  aeamam' 
skipped  for  the  voyage^  or  the  sv/m  agreed  to  he  given 
Kim  (U  his  shipmervt ;"  and  it  Another  enacts,  that 
^if  any  master  o£  a  vessel  shall  proceed  on  a  foreign 
voyage  without  the  docmnente  herein  required,  or 
refuse  to  procnre  them  when  required,  or  to  perform 
the  duties  imposed  by  this  act,  or  shoUH  violate  ^ 
provisions  thereof  ^  hQ  shall  be  liable  to  each  and 
every  individual  injured  thereby,  in  damages ;  and 
shaH,  in  addition  thereto,  be  liable  to  pay  a  fine  of 
one  hv/ndred  dottars  for  each  and  every  offence,  i6 
he  recovered  by  any  person  suing  therefor  in  any 
court  of  the  United  States  in  the  district  where  such 
delinquent  may  reside  or  be  found.'^ 

It  would  be  indiscreet^  in  the  absence  of  judicial 
decisions  touching  this  last  act^  to  attempt  explicitly 
to  point  out  all  the  particulars  in  which  it  has  modi- 
fied the  antecedent  law.      In  conferring:  on  the  B«to«feoiik. 
seaman  a  right  to  demand  ^^  the  highest  rate  of  wages  JjSfSnrS^ 
paid  to  any  seaman  shipped  for  the  voyage^  or"  [at  S^^n^ 
his  election]  ^  the  sum  agreed  to  be  given  him  at 
his  shipment,"  Congress  may  reasonably  be  presumed 
to  have  intended  to  supersede  the  rule  of  compen- 
sation prescribed  by  the  act  of  1790,  subjecting  the 
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▼^1*  master  to  the  payment  of  ^^the  highest  i»ioe  ot 
wages  which  shall  have  been  given  at  the  port  or 
place  where  such  seaman  or  marine  shall  have  been 
shipped)  for  a  similar  voy age,  within  three  months 
next  before  the  time  of  snoh  ahippmg. 

Whether  this  provision  of  the  act  of  1790  was 
limited  to  the  case  of  a  mariner  who  had  jerved 
without  any  specific  agreement  as  to  the  wages  he  was 
to  receive,  or  extended  also  to  oases  in  which  the 
rate  of  compensation  had  been  orally  agreed  upon,  \& 
a  question  never  definitivaly  decided,  and  concern- 
ing which  different  opinions  seem  to  have  been 
Bait  or  n-   entertained(a).    No  snch  question,  it  will  be  seen, 
^^^   can  arise  onder  the  act  of  1840 ;  and  although  the 
SISSto ^  act  relates  in  other  respects  exclusively  to  foreign 
^5|3?*  voyages,  while  the  correspondent  provision  of  the 
act  of  1790  extends  also  to  shipments  for  voyages 
to  be  performed  in  vessels  of  not  less  than  fifty  tons 
burthen,  from  a  port  in  one  state  to  a  port  in  any 
other  than  an  adjoining  state ;  yet,  inasmuch  as  the 
act  of  1840  applies  the  new  rule  of  compensation  to 
*^  all  shipments  of  seamen  made  contrary  to  this  tmd 
other  acts  of  Ooiigreaa^  this  rale  is  supposed  to  em- 
brace shipments  of  this  latter  description,  as  well  as 
those  for  foreign  voyages. 

The  act  of  1840,  in  prescribing  the  rate  of  com- 
pensation of  the  seaman,  omits  the  qualification 
• 

(a)  Glee  note  to  the  case  of  The  Eeffuhm,  1  Peten's  Adm.  Deo,  213 
in  which  Judge  Pete&s  ezpresseB  the  opinion  that  an  oral  agreement 
Buperaedea  the  statute  ;  and  the  case  of  Wickham  y.  Blighty  Gilpin's 
B.,  4,52,454,  in  which  Judge  HoPKimoKStronglj  intimates  the  opposite 
opinion. 
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contained  in  the  former  act,  ^^ provided  such  seaman  <«!£•«. 
or  mariner  shall  perform  such  voyage ;  or  if  not, 
then  for  such  time  as  he  shall  continue  to  do  duty 
on  board  such  ship  or  vesdel.''  But  it  does  not  seem 
to  be  necessary  to  consider  this  proviso  as^  embraced 
within  the  implied  repeal  of  the  rate  of  pay  pre- 
soibed  by  the  former  act ;  and,  the  qualification  is 
so  obviously  reasonable,  that  the  courts  would  pro- 
bably have  deemed  it  to  be  their  duty  to  give  effect 
to  it,  even  without  any  express  legislative  sanction. 
But  the  act  of  1840  declares  all  shipments  of 
mariners  not  made  in  the  prescribed  form,  that  is  to 
say,  all  shipments  on  board  vessels  of  fifty  or  more 
tons  burthen,  engaged  in  the  home  trade,  without 
an  agreement  in  writing  or  print,  and  aU  shipments 
on  board  vessels  bound  to  any  foreign  port,  without 
such  shipping  articles  and  a  descriptive  list  of  the 
crew,  both  duly  certified  by  the  collector,  to  be  v(yid^ 
and  that  the  seaman  may  lea/ve  the  sermce  at  av/y 
time;  and  questions  of  considerable  importance 
seem  not  unlikely  to  arise,  depending  on  the  force 
and  effect  of  this  enactment.    The  act  of  1790,  as 

• 

we  have  seen,  declares  that  a  seaman  who  has  not  • 
signed  shipping  articles  ^^  shall  not  be  bound  by  the 
regulations,  nor  subject  to  the  penalties  and  foiv 
fdtpres,  contained  '^  in  the  act  But  it  was  held  by 
Judge  Pjktebs  at  an  early  date^  and  seems  to  have 
been  nniformly  considered  by  the  courts,  that  the 
nnarticl^d  seaman  was  nevertheless  subject  to  all 
the  forfeitures  denounced  by  the  general  maritime 
law ;  while,  upon  the  other  hand,  he  was  entitled  to . 
all  the  privileges  it  confers,  and,  as  one  of  ^^  the  crew'' 
-       16 
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Tou  1.  of  the  yeflsel,  to  the  benefit  of  those  provisioDS  of  the 
act  itself,  which  regai*d  the  sabsistence,  health  and 
safety  of  the  mariner.  In  the  language  of  Judge 
PsTEBs,  he  was  not  considered  to  be  outlawed,  and 
left  without  any  control ;  but,  on  the  contrary,  was 
held  to  be  governed  by  the  laws  existing  indepen- 
dently of  the  act,  and  to  be  in  precisely  the  same 
dtuation  he  would  have  been  if  our  law  had  pever 
been  made,  except  that  he  was  entitled  to  the  highest 
rate  of  wages ;  and  it  was  accordingly  held  that  his 
wages  would  be  forfeited  by  such  acts  of  deeertim, 
or  other  misconduct,  as  would  subject  him  to  this 
penalty  according  to  the  general  law(a).  Indeed 
this  is  the  only  principle  which  it  seems  safe  to  apply 
to  the  case ;  for  to  hold  a  seaman,  during  the  voyage, 
absolved  from  all  obligation  and  restraint:  for  the 
Vant  of  an  agreement  in  writing,  would  be  to 
augment  the  perils,  both  to  life  and  property, 
unavoidably  great,  attendant  upon  nautical  enter- 
TTBtfttided    prise.    But  in  one  essential  particular,  at  least,  this 

•Minon  no 

JSSfuItor^   P^ciple  has  unquestionably  been  restricted  by  the 
%'i^t     act  of  1840.    The  seaman  ''  may  leave  the  service  at 


.  any  time,''  and  still  demand  the  highest  rate  of 
wages:  he  is  released,  therefore,  from  all  liability 
g;«™jj*g  for  desertion.    It  is  presumed,  however,  thai  he  may 
mfb^tf  still  be  subjected  to  a  forfeiture  or  reduction  of 
wages  by  reason  of  other  misconduct,  such  as  creating 
a  revolt,  habitual  drunkenness,  or  disobedience. 
This  act  evinces  the  earnest  desii'e  of  the.LegisIar 

(a)  Tke  Re^vsy  1  Petera's  Adm.  Dec.,  212.    See  also,  to  tlie  like 
effect,  2%«  Oitfodcr,  Ware'e  R.,  437,  447.       . 
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tare  to  secure  an  observance  of  the  prescribed  forms   ™j^-  •• 
of  shipment ;  and  in  subjecting  the  master  to  a  fine 
of  one  hundred  dollars  for  a  violation  of  its  provisions, 
instead  of  the  forfeiture  of  twenty  dollars  denounced 
by  the  act  of  1790,  for  each  seaman  shipped  without 
a  written  agreement,  it  may  have  been  the  intention 
of  Congress  to  substitute  the  new  penalty  in  all  cases. 
But  as  it  is  applied,  in  terms,  only  to  violations  of  iJSyiJpf 
the  act  itself,  and  as,  with  the  exception  already  RSSdii* 
mentioned  referring  to  "  other  aits  of  Congress,"  the  ?^5i2P 
act  relates  only  to  foreign  voyages,  this  penalty  is 
supposed  to  attach  only  to  shipments  of  mariners  for 
such  voyages,  leaving  the  smaller  penalty  still  in 
force  in  other  cases  embraced  by  the  act  of  1790, 
"WTiether,  when  several  seamen  are  shipped  for  the  wheawr, 

'  •  ^^  in  MM  of 

same  voyage    without  a  written    agreement,  the  JSJSiii^ 
penalty  of  one  hundred  dollars  attaches  to  each  •tSwuewite. 


shipment,  as  the  penalty  of  twenty  dollars  is  by  the  «««*»^«v. 
act  of  1790  declared  to  do,  or  to  all  the  several  ship- 
ments collectively,  is  a  question  upon  which  I  will  not 
venture  to  intimate  any  opinion.  Agreements  to 
serve  on  board  merchant  vessels  of  less  than  fifty 
tons  burthen,  whether  upon  the  ocean  or  upon  our 
inland  waters,  not  being  required  to  be  in  writing, 
when  the  wages  have  been  i^reed  upon,  the  contract, 
though  oral,  unless  it  be  impeached  for  fraud  or 
imposition,  is  conclusive ;  and  when  there  has  been 
no  express  agreement  in  this  respect,  a  reasonable 
remuneration  is  to  be  awarded(a). 

(a)  Hw  act  of  Jane  19, 1613,  ch.  2,  entitled  "  An  act  for  the  gorern- 
neiit  of  penoDt  in  certain  fiaheriea  "  (  3  Statute^  at  Large,  2  ),  reqaii«8 
thatibe  naaler  or  akipper  of  anj  vemeA  of  the  barthM  of  twenty  tone 


t]MMi«r 

ItM. 
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TWL 1,        j^  strict  oonstrciction  of  the  foregoing  enactments, 
tS^Ld  it  will  be  seen,  woald  limit  them  to  shipping  contracts 
™f^    for  single  voyages  with  fixed  and  specified  termini. 

or  upwArds,  qualified  -aooording  to  law  for  carrying  on  the  bank  and 
other  cod  fisheries,  and  bound  from  a  port  of  the.  United  States,  to  be 
employed  in  sach  fishery  at  sea,  shall,  before  proceedmg  on  sudi 
Yoyag;e,  make  an  agreement  in  writing  or  in  print,  with  OTery  fisher- 
man who  may  be  employed  therein  (except  only  an  apprentice  or 
servant  of  himself  or  owner ) ;   and,  in  addition  to  such  terms  of 
shipment  as  may  be  agreed  on,  shall,  in  such  agreement,  express 
whether  the  same  is  to  continue  for  one  royage,  or  for  the  flsfaiog 
season;  and  shall  also  express  that  the  fish  or  the  proceeds  of  soch 
fishing  voyage  or  voyages,  which  may  appertain  to  the  fishermen,  shall 
be  divided  amoDg  them  in  proportion  to  the  quantities  or  number  of 
fish  which  they  may  respectively  have  caught;  which  agreement  shall 
be  endorsed  or  jcountersigbed  by  the  owner  of  such  fishing  vessel,,  or 
his  agent.    And  if  any  fisherman,  having  engaged  himself  for  a  voyage 
or  for  the  fishing  season,  in  any  fishing  vessel,  and  signed  an  agreement 
therefor,  shall,  thereafter  and  while  such  agreement  remains  in  force, 
desert,  or  absent  himself  from  such  vessel  without  leave  of  the  mast^ 
or  skipper,  or  of  the  owner  or  his  agent,  such  -deserter  shall  be  liable 
to  the  same  penalties  as  deserting  seamen  or  mariners  are  subject  to 
in  the  merdiant  service,  and  may,  in  the  like  manner  and  upon  the  like 
complaint  and  proof,  be  apprehended  and  detained;  and  all  costs  of 
process  and  commitment,  if  pud  by  the  master  or  owner,  shall  be 
deducted  out  of  the  share  of  fish,  or  proceeds  of  any  fishing  voyage, 
belonging  to  such  deserter.    And  any  fisherman^  having  engaged 
himself  for  a  fishing  voyage,  who  shall,  during  the  voyage,  refuse  to 
perform  or  neglect  his  proper  duty  on  board,  when  ordered  by  the 
master  or  skij^r,  or  shall  otherwise  resist  his  just  commands  to  the 
hindrance  or  detriment  of  the  voyage,  besides  being  answerable  for  all 
damage  thereby,  shall  forfeit,  to  the  use  of  the  owner  of  the  vessel, 
his  share  of  any  public  allowance  which  may  be  paid  upon  such  voyage* 
And  it  is  by  this  act  (  §  2 )  further  provided,  that  where  such 
agreement  or  contract  has  been  made  and  signed,  and  any  fish  which 
may  have  been  caught  on  board  the  vessel  during  the  voyage,  shall  be 
delivered  to  the  oimer  or  to  his  agent  for  cure,  and  shall  be  sold  by 
such  owner  or  agent,  the  vessel  sl^all,  for  the  term  of  six  months  after 
such  sale,  be  liable  tj\d  answerable  for  the  skipper's  vid  every  other 
fisherman's  share  of  such  fish,  and  nay  be  prooeeded  tgiust  In  the 
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But  in  the  cme  of  The  CruaadeT{a\  it  was  held  by  <»ap.  v 
the  learned  and  distingniahed  judge  of  the  District 
Court  for  the  District  of  Maine,  that  an  engagement 

same  fiirm  and  to  the  Bame  effibct  as  any  other  veseel  U  by.  kw  liable 
to  be  proceeded  against  for  wages  of  seamen  or  mariners  in  the 
merchant  serrice.  And  upon  such  process  for  the  value  of  a  share  or 
abaies  of  the  proceeds  of  fish  so  delivered  and  sold,  it  shall  be  incum^ 
bent  on  the  owner  or  his  agent  to  produce  a  just  account  of  the  sales 
and  diTision  of  such  fish,  according  to  such  agreement  or  contract, 
otherwise  the  said  vessel  shall  be  answerable  upon  such  process  for 
what  may  be  the  highest  value  of  the  share  or  shares  demanded  y  but 
in  an  cases  the  owner  of  such  vessel,  or  his  agent,  appciariog  to  answer 
to  such  process,  may  ofier  thereupon  his  accoimt  of  general  supplies 
made  for  such  fishing  voyage,  and  of  other  supplies  therefor  made  to 
either  of  the  demandants,  and  shall  be  allowed  to  produce  evidence 
thereof  in  answer  to  their  demuids  respectively  \  and  judgment  shall 
be  rendered  upon  such  process  for  tb^  respective  balances  which)  upon 
ffodt  aa  inquiry,  shall  appear:  provided,  always,  that  when  process 
shall  be  issued  against  any  vessel  liable  as  aforesaid,  if  the  owner 
thereof,  or  his  agent,  will  give  bond  to  each  fisherman  in  whose  fiivor 
SQch  process  shall  be  instituted,  with  sufficient  security,  to  the  satis- 
ftction  of  two  justices  of  the  peace,  one  of  whom  shall  be  named  by 
SQch  owner  or  agent,  and  the  other  by  the  fisherman  or  fishermen 
pursuing  such  process ;  or  if  either  party  shall  refuse,  then  the  justice 
first  appointed  shall  name  his  associate,  with  condition  to  answer  and 
pay  whatever  sum  shall  be  recovered  by  him  cft  them  on  such  process, 
there  shall  be  an  immediate  ^i^charge  of  such  vessel,  provided  that 
nothing  in  the  act  contained  shall  prevent  any  fisherman  from  having 
his  action  at  common  law,  for  his  share  or  shares  of  fish  or  the 
pfooeeda  thereof* 

In  relation  to  the  whale  and  mackerel  fisheries,  no  similar  statute 
has  yet  been  passed.  But  the  admiralty  jurisdiction  is  held  in  this 
ooontiy  to  attach  to  the  contracts  of  fishermen,  stipulating  for  a  shaxe 
of  the  fruits  of  the  voyage  instead  of  pecuniaiy  wages  in  the  usual 
foim  in  the  merdiant  service,  independently  of  any  statute,  on  the 
ground  that  they  are  in  their  nature  maritime  contracts,  in  efiect 
stipulating  for  the  payment  of  wages ;  and  it  has  accordingly  been 
held  to  extend  to  the  claims  of  persons  employed  in  the  whale  tod 

(«)Waie'8B.|4a7. 
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TOIL  1.  for  a  general  coasting  and  trading  service,  comprising 
a  series  of  contemplated  voyages  to  various  ports  in 
different  states  (  other  than  adjoining  states  ),  without 
any  certain  termini^  and  without  any  limitation  of 
time  for  which  the  engagement  was  made,  was 
clearly  within  the  act  of  1790,  and,  if  not  in  writing, 
entitled  the  mariner  to  the  highest  rate  of  wages 

mackerel  fisheries.    Harden  v.  Gordarij  2  Muoii's  R.,  541,  543; 
Cqfin  V.  Jenkins^  S  Story's  R.,  108. 

In  The  Sidney  Cove,  in  the  English  admiralty  (2  Dodson's  IL,  11 ), 
it  was  objected  that  contracts  of  this  kind,  being  of  an  extraordinary 
character,  and  partaking  of  the  natm«  of  partnership  transactions,  the 
'  court  had  no  jurisdiction  over  them.  The  court,  intimating  an  opinicm 
that  it  did  not  possess  jurisdiction,  directed  the  cause  to  stand  oyer, 
ihaX  search  might  be  made  for  precedents ;  and  none  haring  been 
found,  the  article  of  the  libel  setting  fortib  the  contract  in  question 
was,  on  a  subsequent  day,  rejected.  But  in  a  previous  case,  of  a  prize 
proceeding,  where  spede  shares  of  the  cargo  of  a  French  whaling  ship 
were  claimed  as  the  property  of  the  officers  and  crew  of  the  yesseli 
who  were  asserted  to  be  subjects  of  America,  Sir  William  Scott  said 
the  claimants  were  '*  to  be  considered  as  mariners ;  and  ijie  proportion 
[dumed  by  them]  of  the  proceeds  of  the  voyage,  as  their  wages:'' 
and  he  rejected  the  claim,  on  the  ground  that  no  ''claim  can  be 
sustained  for  wages  on  board  of  an  enemy's  ship  "  (  The  Frederick,  5 
Robinson's  R.,  8  }.  And  in  an  action  of  assumpsit  agunst  the  captain 
of  a  whaling  ship,  in  the  English  Court  of  Common  Pleas,  founded  on 
contract  by  which  the  plaintiff  was  to  receive  a  certain  proportion  of 
the  profits  of  the  voyage  in  lieu  of  wages,  Lord  Alvamlet  overruled 
the  objection  that  the  parties  were  to  be  regarded  as  partners,  and 
that  the  action  was  not,  therefore,  maintainable  (  WUkinton  y. 
Fraeier,  4  Espinasse's  N.  P.  R.,  182  ).  The  same  view  of  the  subject 
has  been  taken  in  the  American  common  law  courts,  and  in  other 
cases  in  the  English  courts.  See  the  cases  collected  in  Abbot  on 
Shipping  ( Boston  ed.  of  1846  ),  p.  715,  note.  But  by  a  very  late 
judgment  pronounced  upon  deliberate  consideration  by  Dr.  LusHiMa- 
TON,  present  judge  of  the  High  Court  of  Admiralty,  it  is  at  length 
settled  that  contracts  of  this  sort  are  not  cognizable  in  that  court. 
7%e  Riby  Grove,  2  Wm.  Robinson's  R.,  52. 
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paid  at  the  port  where  he  shipped,  without  regard    <3HAP.a. 
to  the  terms  of  any  oral  agreement  under  which  the 
service  might  hs,ve  been  rendered. 

It  was  also  held  in  this  case  that  either  party,  5»{g;^ 
that  is,  either  the  master  or  the  seaman,  might  put  ^^"lliS^ 
an  end  to  such  a  contract  at  pleasure,  subject  only  ^ » ^^y 
to  the  equitable  restriction  that  this  shall  not  be 
done  under  circumstances,  or  at  a  time  particularly 
inconvenient  or  injurious  to  the  other  party.  This 
consequence,  it  was  supposed,  resulted  necessarily 
fix>m  the  nature  of  the  contract  Society  may 
condemn  a  man  to  perpetual  servitude  as  a  punish* 
ment  for  crime:  but  a  man  cannot  thus  subject 
himself  by  his  own  voluntary  act.  The  policy  of 
the  law  will  not  admit  of  such  a  contract.  But  if 
a  contract  to  serve  for  an  indefinite  period  could  be 
dissolved  only  by  mutuld  consent,  it  would  be  in  the 
power  of  either  party  to  render  it  perpetual.  In  the 
case  of  such  a  contract  between  the  miaster  of  a  vessel 
and  a  seaman,  the  former  would  at  least  have  it  in 
his  power  to  put  an  end  to  it  at  any  time,  by  putting 
an  end  to  the  voyage;  and  it  is  the  dictate  of 
common  sense,  and  common  justice,  that  the  mariner 
should  have  a  reciprocal  right  to  dissolve  it  by 
leaving  the  vessel  In  this  respect  it  is  unimportant ' 
whether  the  contract  be  oral  or  in  writing. 

Between  agreements  of  this  nature,  and  those 
entered  into  with  seamen  to  serve  on  the  great  lakes^ 
there  is  a  strong  analogy ;  and  as  the  act  of  1790  is 
not  restricted  in  terms,  nor,  as  it  is  perceived,  by 
any  necessary  implication,  to  the  seacoast,  it  is  pre- 
sumed that  the  provisions  of  this  act,  and  also  those 
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TOTj^i-    of  the  act  of  1840,  as  defined,  extend  to  lake  navi- 
gation and  commerce ;   and,  of  coni^e,  are  to  be 
enforced  by  the  district  courts,  in  the  exercise  of 
the  admiralty  jurisdiction  conferred  by  the  act  of 
1845,  over  cases  arising  out  of  such  iiavigation  and 
commerce. 
o»9^M  dr      The  act  of  1790  further  provides  that  every  sea- 
SSII^Sdii^  mail  or  mariner  shall  be  entitled  to  be  paid   one- 
third  part  of  the  wages  which  shall  be  due  to  him, 
at  every  .port  where  the  vessel  shiJl  unlade  and 
deliver  her  cargo  before  the  voyage  is  ended,  unless 
the  contrary  is  expressly  stipulated  in  the  shipping 
articles((3^). 
mono^p-x       ^y  *  subsequent  act  of  Congre86(i>  It  i^  made 
i^JT*    the  duty  of  the  master,  upon  the  sale  of  the  vessel 
to  ibreip     and  the  dischar^  of  the  crew,  or  the  discharge  o£  a 
"^    seaman  with  hi^nt  in  a  foreigu  country,  to  pay 
to  the  consul  or  commercial  ageS,  for  eve^  eeaiak 
SO  discharged,  the  amount  of  three  months'  pay,  over 
and  above  what  is  due  to  him  by  the  terms  of  his 
contract;  two-thirds  of  which  sum  is  to  be  paid 
over  to  the  seaman,  upon  his  engagement  on  board 
a  vessel    to  return  to    the  United   States;   the 
remaining  third  to  be  retained  by  the  consul  or^ 
commercial  agent,  to  assist  destitute  seamen 
returning  home. 

If  the  three  months'  wages  required  to  be  paid  by 
this  act  is  withheld,  the  seaman,  on  his  return^  may 
recover  it  in  admiralty,  to  be  applied  according  to 

(a)  Chap.  29)  1  Stat,  at  (Aii^e,  131,  §  6. 

lb)  Act  of  Februaiy  26, 1803,  du  9  j  2  Stat  at  Large,  203,  {  3. 
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tiie  reqtdrements  of  the  act ;  said  the  (mtMprobandi^   chap,  a 
to  show  that  it  has  been  paid,  ia  on  the  masbeT(ay 

How  foffeited.  The  wages  of  seamen  may  be  for- 
feited by  desertion,  or  other  gross  miscondnct.     . 

By  the  act  of  Congress  for  the  government  and 
regnlation  of  seamen  in  the  merchant  service,  of 
Jnly  20,  1 Y90,  if  any  seaman  or  mariner,  after  sign- 
ing shipping  articles,  absents  himself  from  the  vessel 
without  the  leave  of  the  comman<Ung  officer,  and 
the  mate  or  other  officer  having  command  of  the  log^ 
book  shall  make  an  entry  therein  of  the  absence  on 
the  day  of  its  occurrence,  but  returns  to  his  duty 
within  forty-eight  hours,  he  forfeits  three  days'  pay 
for  every  day  of  his  absence ;  and  if  he  absents 
himself  for  more  than  forty-eight  hours,  he  forfeits 
all  the  wages  due  to  him,  and  all  his  godds  or  chat* 
tels  on  board  the  vessel  or  in  any  store  at  the  time, 
and  subjects  himself  moreover  to  an^  action  for 
damage8(&). 

This  is  a  statute  desertion,  and  in  one  respect  an 
innovation  upon  the  general  maritime  law.  In  the 
sense  of  this  law,  desertion  is  a  quitting  the  ship  and 
her  service,  not  only  without  leave  and  against  the 

:ty  of  the  party,  but  with  an  intent  not  again  to 
to  the  ship's  duty.    If  the  seaman  quits  the 

ip  without  leave,  or  in  disobedience  of  orders,  but 
with  an  intent  to  return  to  his  duty,  however  blam- 
able  his  conduct  may  be,  it  does  not  constitute  the 
offence  of  desertion,  to  which  the  maritime  law 

(a)  Ome  t.  T^wimndj  4  Mason's  B.,  541;  2)W  Saraioga,  2  GidU* 
bod's  R.,  is. 
(6)  QhMp.  2d\  1  Stat  «t  Urge,  131,  §  5. 
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^^^-  attaches  the  extraordinary  penalty  of  forfditure  of 
all  antecedent  wages.  And  even  in  a  case  of  clear 
desertion,  if  the  party  repents  his  offence,  and  seeks 
to  retam  to  his  dnty,  and  is  ready  to  naake  suitable 
apologies  and  to  repair  the  injury  sostidned  by  his 
misconduct,  he  is  entitled  to  be  received  on  board 
again,  if  he  tenders  his  services  in  a  reasonable  time, 
and  before  any  person  has  been  encraged  in  his  stead, 
and  his  prior  mLuduct  has  not  E^n  so  flagranti; 
wrong  that  it  would  justify  his  discharge.  Accord- 
ing to  the  maritime  la\v,  therefore,  an  absence  from 
duty  without  leave  for  forty-eight  hours,  or  even  a 
longer  time,  would  be  an  equivocal  act,  and  would 
at  most  be  but  presumptive  evidence  of  desertion ; 
whereas  the  statute,  deeming  such  prolonged  absence 
dangerous  to  the  ship,  or  the  due  progress  of  the 
voyage,  declares  it  to  be  ipso  facto  a  desertion  to 
be  visited  with  a  total  forfeiture  of  wages.  But  to 
bring  a  case  within  the  statute,  there  must  be  a  strict 
compliance  with  its  requirements.  It  is  an  indbpen- 
sable  condition,  ther^ore,  that  there  should  be  an 
entry  in  the  log-book  by  the  mate  or  other  officer 
having  it  in  charge,  nmde  on  the  day  of  the  absence, 
stating  the  fact  and  also  that  the  absence  was  wi 
Out  leave.  The  statute  does  not  supersede 
general  doctrine  of  the  maritime  law,  or  repeal  i 
but  merely  in  a  given  case  applies  a  particular  rule 
in  pcenam^  leaving  the  maritime  law  in  all  other 
cases  in  full  efficacy. 

To  constitute  an  act  of  desertion  justifying  an 
infliction  of  forfeiture,  whether  under  the  statute  or 
by  the  principles  of  the  maritime  law,  the  desertion 
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must  occur  dwrvng  the  voyage^  op,  in  other  words,   ^"^^  •• 
before  its  termination  m  the  home  port;  and  the 
voyage  is  end^d,  in  the  sense  of  th^  maritime  law,  \ 

when  th«  ship  Kas  arrived  at  her  last  port  of  desti- 
nation, and  is  moored  in  safety  in  her  proper  place. 
Not  that  the  officers  and  men  are  then  discharged 
from  any  further  duty.  On  the  contrary,  the  sea- 
men^ and  af(yHi(>ri\h%  officers  are  bound  to  reinain 
by  the  ship,  and  watch  over  her  concerns,  and  assist 
in  the  deHvery  of  her  cargo,  if  made  in  a  reasonable 
time ;  unless  there  is  some  express  or  implied  agree- 
ment^ or  established  usage,  to  dispense  with  their 
fiirtiier  services.  .  There  is  a  clause  in  the  common 
shipping  articles  expressly  to  this  e&ct ;  and  for  a 
violation  of  this  duty,  the  mariner  is  responsible  in 
damages  by  way  of  deduction  from  his  wages,  but 
not  to  forfeiture,  eo  riomme^  or  to  an  unreasonable 
extent(a). 

The  liability  of  seamen  to  a  forfeiture  of  wages  lOMOMtaot. 
for  other  acts  of  misbehavior  is  limited  to  grave 
offences,  such  as  a  single  act  of  a  heinous  and  aggra- 
vated nature,  or  hdrUuoA  neglect  or  disobedience,  or 
habitual  and  gross  drunkenness. 

This  subject  has  been  fully  examined  and  very 
Iv  discussed  by  Mr.  Justice  Stobt,  in  several  cases, 
wlich  th.  principle,  of  ti..  m.rittoe  law:  wlS        • 
pertun  to  it  are  eloqaenlly  rioted  Mid  enforced,  mg,^ 
The  acts  of  seamen  are  to  be  judged  of,  not  by  the  •▼•^•<*«l 

(a)  See  the  eaee  of  OouJbman  y.  Tunisson^  1  Sumner'B  R.,  373,  where 
the  whde  solQeei  10  ftJly  end  9&>\j  discnsiBed,  end  whence  the  forcing 
Miiiiiiieiy  is  eztmcted.  See  also  The  Cnuader^  Ware's  B,,  437,  and 
Cefiti  ▼.  JeMnBf  3  Story's  B.,  108. 
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yo^^  oonrtesy  or  the  rigid  exactions  of  domestic  society; 
but  by  that  milder  jadgment  which  winks  at  their 
errors,  and  mitkottes  its  own  resentment  in  ccMisider- 
ation  of  the  provocationsy  temptatkrfis  and  personal 
infirmities  incident  to  their  employment.  To  visit 
all  their  ill  advised  and  even  mischievous  conduct 
with  severe  penalties,  would  be  unjust  to  them,  and 
injurious  to  the  interests  of  commerce ;  but  to  indulge 
them  in  gross  nusdemeanors,  without  adequate  cor- 
rection, would  be  destructive  to  discipline,  property 
and  life.  The  maritime  law  has  therefore  adcqpted 
a  middle  course.  It  treats  lighter  faults  with  aa 
indulgent  lenity,  allowing  compensation  for  any 
losses  caused  by  them,  passing  ovw  slight  errors^ 
unaccompanied  with  mischief,  without  notice ;  and 
correcting  habitual  neglect,  or  incompetent  perform- 
eme  nam-  aucc  of  duty,  when  it  amounts  only  to  lemswna  cti^po^ 
ySSbiSi  ^y  ^  correspondent  diminution  of  wages.  On  the 
!!llj^\»  other  hand  it  punishes  gross  and  obstinate  ofiFences 
^£S*^  unth  a  forfeiture  of  wages,  especially  when  such 
offences  are  persisted  in  without  repentance  or 
amends.  It  is  the  duty  of  the  court  to  uphold,  with 
a  firm  hand,  a  reasonable  exercise  of  the  authority 
committod  to  the  master  and  other  ofiScers  of  the 
ship.  It  views  a  prompt  and  cheerfW  obedience  of 
orders,  on  the  part  of  the  seaman,  as  of  the  deepest 
importance.  It  admits  of  no  slight  excuses  for  a 
slow  or  reluctant  fulfilment  of  duty,  and  weighs  not 
with  a  scrupulous  nicety  the  language  of  command, 
or  the  necessity  of  the  service.  Occasional  harshness 
of  manner  or  matter,  occasional  ebullitions  of  passion, 
and  other  infirmities  incident  to  nautical  life,  are  not 
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as  JQstificalkMDs  of  iiisabordiBstiou ;  but  are  ^'hap.i. 
deemed  not  whdly  inexcusable,  unless  they  degene* 
rate  into  wanton  and  malicious  abuse^  or  illegal 
severity.  The  yery  neeeesities  of  the  sea  service 
require  this  stubborn  si^^port  of  authority.  On  the 
ocean,  the  officers  can  have  but  litde  physical  power 
comparod^  with  that  of  the  crew.  They  may,  at  any 
time,  become  the  victims  of  a  g^oieral  conspiracy  to 
revolt ;  and  unless  they  can  subdue  obstinacy  and 
indolence  by  the  moral  influence  of  command,  and 
enforce  a  prompt  and  uncomplaining  obedience  by 
punishment,  the  ship  and  cargo  must  soon  be  Spt  the 
mercrf  of  the  winds  and  waves. 

The  propoeition  of  Lord  Tsittskpxn,  **that  SRSJ^ 
n^eet  of  duty,  disobedience  of  orders,  habitual 
drunkemiess,  or  any  cause,  which  will  justify  a 
master  in  discharging  a  seaman  during  a  voyage, 
will  also  deprive  him  of  his  wages,''  is  admitted  by 
Mr.  Justice  Siobx  to  be  true  only  in  a  limited,  and 
rwtricted  sense.  It  is  not,  he  maintains,  a  single 
neglect  of  duty,  or  a  9ingle  act  of  disobedience,  which 
ordinarily  carries  with  it  so  severe  a  penalty.  There 
must  be  a  case  of  high  and  i^gravated  n^lect  or 
disobedience,  importing  the  most  serious  mischief; 
perils  or  wrong ;  a  case  calling  for  exemplary  punish^ 
ment^  and  admitting  of  no  reasonable  nuttgation(a). 
Such,  also,  is  the  precise  doctrine  of  recmt  cases 
decided  in  the  High  Court  of  Admiralty  in  England. 

(a)  Tke  MewtCTi  4  Mason's  B.,  9^  86, 87, 90.  Loss  arising  from 
the  gross  negligence  of  the  mariner,  as  of  a  part  of  the  caigo,  m  the 
ptoeess  of  lading  or  unlading,  constitutes  a  yalid  defence  by  way  of 
d&et  to  his  suit  for  wages  {The  New  PhaniXy  2  Haggard's  R^  420). 
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T^i.    Ih  the  case  here  alluded  to,  it  was  also  held,  contraiy 
f^^SS^  to  what  seems  to  have  been  the  impresBion  of  tlie 


to  taStot?^  American  conrts,  that  where  in  a  suit  for 

ibtoSl^    wages  midconduct  is  set  up  as  a  defence,  the  court 

^VBflttS  wot 

■iMondiM*.  has  no  power  to  mitigate  the  penaltj,  by  withhold- 
ing from  the  mariner  a  part  of  his  wages,  but  most 
pronounce  either  for  or  against  a  total  forfeiture(a). 
In  deciding  upon  the  validity  of  a  defence  of  this 
nature,  a  broad  line  of  distinction  is  to  be  drawn 
between  disobedience  of  orders  in  port,  and  acts  of 
insubordination  on  the  high  seas,  where  life  and 
property  are  exposed  to  destruction  (&)<. 

nnmk**-  With  regard  to  habitual  drunkenness,  it  is  a  vice 
which  can  never  receive  countenance  from  any 
maritime  court;  and  it  is  of  such  rankness  and 
injurious  tendency,  both  as  to  discipline  and  service 
on  shipboard,  that  it  usually  calls  for  the  animad- 
version of  the  court,  and  not  unfrequently  is  followed 
by  punishment  in  the  shape  of  diminished  compen- 
sation and  wages.  Where  it  is  habitual  and  gross, 
it  may  be  visited  with  a  total  forfeiture  of  wages ; 
but  where  it  is  cmly  occasional,  or  leaves  much 
meritorious  service  behind,  it  is  thought  quite 
sufficient  to  recover,  in  damages,  the  amount  of  the 
actual  or  presumed  loss  resulting  from  such  a  vio- 
lation of  the  mariner^s  contract,  and  imperfect 
performance  of  duty.  The  maritime  law  is,  in  this, 
as  in  many  other  cases,  founded  on  an  indulgent 
consideration  of  human  temptations  and  infirmities. 
It  is  not  insensible  to  the  perils  and  hardships,  the 
fatigues  and  the  excitements,  incident  to  the  sea 

(«)  The  Bkthe,  1  Wm.  BobinMn's  R.,  73,  87.  (b)  Ih. 
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service ;  and  it  allows  mticli  to  the  habitual  thought-  ^^^^  ^ 
lessness,  irregularity  and  impetuosity,  which,  with 
much  gallantry  and  humanity,  is  mixed  up  in  the 
character  of  seamen.  It  deals  out  its  forfeitures, 
therefQre,  with  a  sparing  hand,  and  aims  to  arrive 
at  just  and  oquitable  results,  not  by  enforcing- rigid 
and  harsh  rules,  but  by  moderating  compensatiou 
Bs  w^  as  punishment^  so  as  to  apportion  each  to  the 
nature  and  extent  of  the  offence(a). 

Mr.  Justice  S9X>bt  was  of  opinion  that  even  the  Attempt  to 
offence  of  endeavoring  to  create  a  revolt,  punishable  ^^ 
as  it  is  by  fine  and  imprisonment  under  our  laws, 
ought  not,  in  all  cases  and  under  all  circumstances, 
to  be  visited  with  a  total  forfeiture  of  wages.  Gases, 
he  thought,  might  easily  be  coliceived,  where  the 
seamen  have,  in  a  legal  sense,  committed  this  offence^ 
and  yet  under  such  circumstances  of  gross  provocar 
ti<Hi  and  misconduct  on  the  part  of  the  master  as  to 
form  1^  very  strong  excuse,  addressing  itself  to  -the 
consdence  and  mercy  of  the  court.  And  when  after 
the  commission  even  of  inflamed  offences,  and  serious 
violations  of  duty,  by  seamen,  under  circumstances 
of  an  aggravated  nature,  if  they  testify  by  their 
subsequent  conduct  a  thorough  repentance  and  con- 
trition ;  if  they  apologize  for  and  offer  amends  for 
the  wrong,  and  juBtify  a  confidence  in  their  «incaity 

(a)  Onu  y.  Towngend,  4  MiMon's  R.,  541,  544,  545  j  Ihe  New 
ThcBmx^  1  Haggard's  R.,  198;  TU  Frederick,  ib.,  211;  The  Lady 
CawtpbeUj  2  Haggard,  5;  The  Chndolier,  3  Haggard,  190.  In  this  last 
caae  it  was  held  that  a  seaman  who  enters  as  second  mate,  and  at  a 
fimiga  port  becomes  first  mate,  is  entitled,  there  being  no  new  agree- 
meat  to  the  contrary,  to  the  rate  of  wages  allowed  to  his  predecessor. 
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^^^-  by  sabieqaent  exemplary  diligeiiee,  theM  is  so 
stubborn  rule  of  law  that  prohibits  the  conrt  from 
mitigating  the  forfeiture,  and  giving  the  whole  or  a 
portion  of  their  wages,  according  to  its  discretion(6^). 


dayigtr. 


S^'ggy^  The  master,  moreover,  has  power  to  remit  a  forfeitnre 

mer"^    of  wages;  and  when  a  seaman,  after  rendering 

himself  liable  to  this  penalty  by  his  misconduct, 

repents,  promises  amendment  and  atonement  by 

good  conduct  in  future,  and  is  on  tlum  grounds 

restored  to  duty  by  the  master,  the  forfeiture  will 

not  be  enforced(i). 

|g-        In  oiroon^^oe.  of  p«ra.nddtatr«,  ««.««« 

**^**  *"  bound  i»  abide  by  the  ship  as  long  as  reasonable 

hoperemabfl;  and  if  they  desert  when  their  prince 

and  exertions  might  have  restored  the  ship  to  safety, 

or  prevented  damage,  they  forfeit  their  wages,  and 

SSiS^rid^  are  moreover  answerable  in  damages(o).    But  if  a 

Sy^Sr    seaman  quits  the  ship  involuntarily,  or  is  driven 

«iirtim«»;  ashore  by  cruel  vasige  and  for  personal  safety,  he  is 

iwrbyt^  nevertlieless  entitled  to  wages(rf).    And  even  when 

a  seaman  might  well  have  been  discharged  in  the 

course  of  the  voyage,  for  gross  misbehavior,  if  the 

master  refuses  to  discharge  him,  and  leaves  him  in 

imprisonment  abroad,  he  will,  in  that  case,  be  entitled 

to  wages  until  his  return  to  the  United  States,  after 

deducting  from  the  claim  his  time  of  imprisoh- 

ment(^).    If  a  seaman  is  wrongfully  dischaiged  on 

a  voyage,  the  voyage  is  ended  with  respect  to  him, 

(a)  TKe  Mienior^  4  Mason's  R.,  84^  93,  94.  See  also  2^  Limdi  2 
Hi^Cptfd's  R.,  346. 

(5)  3  Kent's  Oqbuil,  3d  ed^  187, 198, 199,  and  the  authorities  thero 
cited.  <c)n»id.  (d)l\M.  («)Ibid. 


■broad. 


VAIONiStS' WACOS.  137 

• 

and  he  is  entitled  to  sue  for  his  fiill  wa^  for  the  ^^  *-. 
Yoyage(a). 

If  the  cargo  be  embezded  or  injured  by  the  fraud  S^^Si^ 
or  netfli^nce  (^  the  seamen,  so  that  the  merchant  Sh^^ 
has  a  right  to  claim  satisfaction  from  the  master  or 
owners,  they  may  deduct  the  amount  for  which  they 
are  thus  made  responsible,  from  the  wages  of  the 
seamen  by  whose  misconduct  the  loss  or  injury  has 
been  proditt^d(^).  In  some  cases,  seamen  are  also 
bound  to  contribute  out  of  their  wages  for  such 
embezadement  and  injuries. 

This  doctrine  of  contribution  in  cases  of  embezzle- 
ment was  thoroughly  examined,  and  most  satisfac- 
torily erteted  and  defined  by  Mr.  Justice  Stoby,  in 
the  ease  of  j^tr  y.  Pea/re(m{c).  The  result  of  his 
opinion  was,  that  where  the  embezsslement^has  arisen 
from  the  faulty  fraud,  connivance  or  negligence  of 
any  of  the  crew,  they  are  bound  to  contribute  to 
it  in  proportion  to  their  wages:  that  whei*e  the 
embezzlement  is  fixed  on  an  indiyidual,  he  is  solely 
fesponsfible:  where  the  embezzl^nent  is  clearly 
shown  to  have  been  made  by  the  crew,  but  the 
particular  offenders  are  unknown,  and,  from  the 
circumstances  of  the  case,  strong  presumptions  of 
gailt  apply  to  the  whole  crew,  all  most  contribute ; 
but  where  no  fault,  fr^ud,  connivance  or  negligence 

(a)  3  Kent's  Comm.,  3d  ed.,  187, 198, 199,  and  the  authorities  therd 
dted;  The  True  American^  Bee's  R.,  134. 

(h)  Abbot  on  Shipping  (Boston  ed.  of  1826),  778. 

(c)  1  Mason's  R.,  104.    The  judgment  in  this  case  has  receired  the 
wann  and  emphatic  approval  of  Chancellor  Kent,  who  pronounces  the 
doetrine.of  the  case  "  so  moral  and  so  just,  that  it  maj  be  said  to  resi* 
OB  immovaUs  fimn^tions"  (3  Kent's  Commentaries,  194). 

18 


188  AdOKALIT  JinUSDICni05. 

•  t 

Toc^t.  jg  proved  againrt  the  crew,  and  no  reasonaUe  pre* 
sumption  is  shown  against  their  iimocenoe^  the  loss 
mixst  be  borne  exclusiyely  by  the  owner  or  master. 
In  iM  ease  are  the  innoottut  part  of  the  crew  to 
contribnte  fbr  the  misdemeanors  of  the  gntlty ;  aad 
in  a  case  of  nocertaintj,  the  borthen  of  proof  of 
innocence  does  not  rest  on  the  crew;  but  the  goilt  of 
the  parties  is  to  be  established  beyond  all  reasonable 
dottbt^  before  the  contribution  can  be  demanded, 
lodt^  Seamen^s  wages  for  services  on  an  unlawful  voyage 

-or  unlawful  military  expedition,  are  no  lien  on  the 
V689el(a) ;  and  therefore  the  payment  of  wages  by 
the  owner,  for  bxhAl  services,  gives  him  no  claim  upon 
the  proceeds  of  the  vessel  after  condemnation(i). 
But  where  the  seamen  are  innocent  of  all  knowledge 
of,  or  participation  in,  the  illegal  voy ^e  ot  ezpedition» 
they  have  a  valid  daim  on  the  vessel,  which  will  be 
preferred  to  that  of  the  government  arising  from  her 
forfeiture  (<?). 
After  an  abandonment  is  accepted  by  the  under- 
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«j*jjgrtt.  writers,  they  become  owners  for  the  voyage,  and  are 
liable  for  the  seamen's  wages  from  the  time  they 
become  owners,  they  being  thenceforth  entitled  to 
the  freight  earned  by  the  ship(eQ. 

(a)  Tlu  St.  Jago  de  Cuba,  9  Whe^ton's  &^  4jD9  (6  Curtis's  DeciB.  S. 
C,  110)  j  The  Lanffdon  Ckeves^  2  Mason's  IL,  58 ;  7^  Benjamin 
Franklm^  6  Robinson's  R.,  350 ;  The  Leander,  Edward's  R^  35 ;  TV 
Vanguard,  6  Robinson's  R.,  207. 

(6)  The  Langdon  Chetea,  2  Mason's  R.,  58. 

(c)  The  St.  Jago  de  Cuba,  9  Wheaton's  R.,  209  (6  Curtis's  Decis. 
S.  C,  110} ;  The  Vanguard,  6  Robinson's  R.,  207,  210. 

{d)  Hammond  t.  The  Eseex  Fire  and  Marine  Ineuranoe  Company, 
,    4  Mason's  R.,  196. 
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Tbe 'S^aiuati  is  entitled  to  wages  for  the  entire   ™^  •• 
▼ojage,  notwithstanding  his  inability  to  render  his  ^^j^ 
service  by  reason  of  siekness  or  bodily  injnry,  Jg^"*^ 
happening  while  in  the  performance  of  his  doty,  in 
the  cooTBe  of  the  voyage,    fio  also  when  wrongfully 
discharged  by  the  master  in  the  coilrse  of  the 
voyage,  he  is  nevertheless  entitled  to  his  wages; 
and  h6  is  not  deprived  of  thh  right  by  the  mterrup-         ' '  ^ 
tion  or  destruction,  of  the  voyage,  not  by  any 
unavoidable  necessity,  but*  by  the  illegal  act,  or  ' 

miscondnct,  or  fraud  of  the  master  or  owner(a). 

It  has  been  Ijeld  by  Mr.  Justice  Story,  that  by  J^gH^ 
the  general  maritime  law,  the  expenses  of  curing  a  Ste?||7Sl^ 
flick  seaman,  in  the  course  of  the  voyage,  including  ^i^jg^ 
not  only  medidnes  and  medical  advice,  but  nuiBing, 
diet  and  lodging  on  shore,  are  a  charge  upon  the 
ship ;  that  the  maritime  law  in  this  respect  is  not 
abn^ated  as  to  American  seamen,  by  the  provision 
contained  in  l^e  act  for  the  government  and  regula- 
tion of  seamen  in  the  merchants'  service,  which 
requires  vessels  bound  on  foreign  voyages  to  be 
provided  with  a  chest  of  medicines,  and,  in  default 

m 

thereof  subjecting  the  master  to  the  expenses  of 
such  advice,  medicine  or  medical  attendance  as  any 
of  the  crew  may  stand  in  need  of  in  case  o^  sickness, 
^  wtiwfui  a^y  dedv/otkm  and  that 

chdms  of  this  description  are  properly  cognizable  in 
the  courts  of  admiralty(3). 

(a)  3  Kent's  Gomtn.,  186, 187 ;  Sheppard  t.  faylcT^  5  Peters'sB;, 
675,  710  (9  Cnrtis's  Decis.  S.  C,  531). 

(6)  Borden  t*  ChrtUm,  2  Hftson's  R.,  531.  See  also  Reid  r. 
Qu^lUd,  1  Snmaer'ft  IL,  185,  and  7%c  Gtorac.  ib.,  15L 
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Whether^  when  a  fieanan  dies  on  the  yxry^g^ 
representatives  are  entitled  to  his  wages  for  the 
whole  voyage,  or  odIj  to  the  time  of  his  death,  seems 
yet  to  be  an  unsettled  question  in  the  American 
court6(a)* 

In  this  countryi  it  seems  never  to  have  been 
doubted,  that  if  a  seaman  &lls  sick  and  dies  during 
the  voyage,  his  personal  representatives  are  antided 
to  demand  his  wages,  at  least  up  to  the  time  of  Us 
death.  Bsrt  whether  this  right  extends  also  to  the 
termination  of  the  voyage,  as  if  the  seaman  had  lived 
and  returned  in  the  ship,  has  not  even  yet  been 
definitively  determined,  although  it  has  in  several 
instances  been  the  subject  of  judicial  consideration. 
In  the  District  Court  of  Pennsylvania,  during  the 
time  of  Judge  Petsbs,  it  was  repeatedly  held  that 
wages  were  due  for  the  whole  voyage(5) ;  and  in 
one  case(c),  his  judgment  to  that  ^ect  was  affirmed 
oa  appeal  by  Mr.  Justice  WASHnroTOir,  who 
expressed  his  entire  concurrence  in  the  opinion  of 
the  district  judge.  But  on  the  other  hand,  the 
opposite  doctrine  has  been  mainteined  by  Judge 
Bavk,  in  the  District  Ciourt  of  Ma8sachnsettB(tiQ, 
and  by  Judge  Bxb  in  the  District  Court  c^  South 
Garolina(i^). 

According  to  a  pervading  and  established  prind- 
ple  of  the  maritime  law,  a  seaman  is  -entitled  to 


(a)  S  Kent's  Gommentaries,  189. 

<6)  Walton  t.  The  Neptunef  1  Peters's  Adm.  Decis.,  142 ;  Scott  r. 
The  Oreenwichj  lb.,  155. 

(c)  Simma  t.  Jackson,  I  Washington's  0.  C.  R.,  414. 

(d)  Jfattentram  r.  Ihe  Hazard,  Bee's  R.,  441. 
(«)  Care^  ▼.  Tk$  KiUy,  Bee's  B.,  255. 
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reeover  h»  wages  for  the  whole  voyage,  not  with-  ^'"'-  •• 
standing  he  io&ay  have  been  onaUe  to  render  his 
stipnlated  services,  by  reason  of  sickness,  or  bodily 
iDJory,  happening  in  the  conrse  of  the  voyage  whUe 
in  the  performance  of  his  dnty(a). 

It  ig  a  general  prinfiiple  of  the  maritime  law,  that  ]^gg»^^ 
if  ntf  freight  is  earned,  no  wages  are  doe ;  and  hence  '^'"^^^* 
the  maxSffi  so  oft^  met  with,  that  ^  freight  is  the 
mother  of  wages.'^    .This  is  a  pecnliarity  of  this  dasd 
of  ^iontracts.    In  ordinary  coAtracts  for  hire  and 
servioes,  the  persons  employed  do  not  partake  of 
any  of  the  risks  of  the  owner  in  relation  to  the 
property  concerned.    They  are  entitled  to  their  frdi 
compeoialion  for  labor  and  services  on  the  property, 
althongh  it  be  utterly  lost  or  destroyed  by  accident 
or  superior  force.    But  it  is  the  policy  of  the  mari- 
time law  to  subject  the  mariner  to  the  risks  of.  the 
voyage  to  a  linuted  extent,  in  order  the  more 
e&ctually  tp  secure  his  fidelity  and  vigilance  in 
guarding  or  rescuing  the  ship  from  loss  or  injury,  by 
the  peril  of  the  sea,  firOi  robbery,  capture  or  the 
like.    This  principle,  however,  is  limited  to  those 
cases  in  which  freight  is  not  earned  on  the  voyage 
in  consequence  of  an  overwhelming  calamity,  or  an 
uiezpected  accident,  such  as  the  loss  or  capture  of 
the  ship.    It  does  not  thertfore  extend  to  cases 
lit  which  freight  might  have  been  earned,  but  for 
the  act  of  the  owner  or  master.    1^  tiherefore,  the  Jjjjf^ 
voyage  and  freight  be  lost,  because  the  ship  was  ^SI^tiM 
seised  for.debt,  or  for  having  contraband  goods. on  ^i^ua^ 


(a)  3  Rent's  Commentaries,  187. 
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^^^  board,  or  for  any  other  cause  proceeding  from  mis- 
eondnct  in  the  master  or  owner ;  or  if  the  voyage 
has  been  volantarily  abandoned;  or  if  the  owner 
has  chartered  his  sh^  to  take  in  a  cai^  at  a  foreign 
port,  and  no  freight  is  on  this  acconnt  earned  on  the 
ontward  voyage,  wages  are  nevertheless  recoveraUe 
to  the  time  of  the  breaking  up  of  ^he  voyage, 
together  with  such  additional  allowance  as  shall  be 
*     deemed  reasonable  nnder  the  circmnstances(a). 

But  to  the  role,  even  as  thus  qualified,  there  is 


JlSSTIm.  an  important  exception.  Where  the  loss  of  freight^ 
•iir«i;  though  it  be  total,  is  occasioned  by  shipwreck,  the 
seamen  are  nevertheless  entitied  to  have  their  wi^es 
paid  out  of  the  fragments  of  the  wreck,  if  enough  is 
saved  to  pay  them  (and  it  is  presumed,  ^o  tcmtOy 
when  there  is  a  deficiency),  provided  they  remain 
by  the  ship  and  3S8ist  in  the  8alvage(d).  And  in  a 
late  case  in  the  District  Court  of  the  Massachusetts 
District,  it  was  held  to  be  sufficient,  in  the  case  of  a 
vessel  cast  on  shore,  if  the  seamen  were  willing  to 
assist  in  the  salvage,  and  were  prevented  from  doing 
so  by  the  interposition  of  the  owner,  who  appeared 
on  the  ground  ynth  other  persons  employed  by  him 
for  that  purpose,  and  thus  took  .the  business  of 
sialvage  out  of  the  hands  of  the  officers  and  crew  of 
the  8hip(e).    This  exception  is  founded  in  the  same 

(a)  a  Kent's  Oomm.,  Sd  ed.,  187, 188»aiid  the  Mithonties  there  dted; 
Pitman  y.  Hooper^  3  Somiier'B  R.,  50,  59,  60;  Abbot  on  Shippfaig 
(Boston  ed.  of  1826),  743,  note  2 ;  The  MdUa^  2  Haggard's  R.,  158 ; 
The  Saratoga,  2  GaDiBon's  R.,  164, 175. 

(6)  Pitman  t.  Hooper^  3  Sumner'a  R.,  50, 60;  77^  Two  Catherines^ 
2  Mason's  R.,  319 ;  The  Neptune^  1  Haggard's  R.,  227. 

(c)  Jonee  ▼.  The  Wreck  (fihe  Maaeaeeoitj  Law  Raporter  for  Marbh, 
1845,  p.  522. 
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pofiey  as  the  rule  it8el£  The  precise  nature  of  the  ^'^  «• 
exception  has  been  a  subject  of  considerable  discus- 
fiion  and  diversity  of  opinion.  The  question  has 
been,  whether  the  compensalaoik  allowed  to  seamen 
in  eases  of  shipwreck  was  to  be  coasidered  m  Sedling 
nore  properly  under  the  denomination  of  wages,  or 
<rf  salvage. 

In  the  case  last  above  referred  to,  Judge  Spbaguis, 
in  a  learned,  well  reasoned,  and,  as  it  appears  to  me^  ^ 

QDanswerable  argument,  maintains  that  to  denomi- 
nate it  salvage  would  be  to  confound  things  between 
which  there  is  no  similitude  or  analogy ;  and  that 
there  is  no  substantial  objection  to  classing  it  under 
the  head  of  wages.  The  amount  of  the  compensation 
allowed  is  always,  in  fact^  the  stipulated  wages, 
without  regard  to  the  peril  Or  gallantry  of  the 
service,  or  to  the  value  of  the  property  saved, 
except  tliat  the  allowan^  cannot  exceed  that  value ; 
and  the  service,  as  we  have  already  seen,  is  one  which 
tile  seaman  is*bound  by  his  contra(^  to  rendeT(a). 

The  view  taken  of  the  qnesticm  by  the  learned 
Joiige,  seems,  indeed,  to  be  in  strict  accordance  with 
that  taken  by  Lord  Stowxll  in  the  case  of  The 
Ni^m,  just  above  cited ;  and  it  is,  moreover,  fully 
sustained  by  the  judgment  of  Dr.  LusHnroToir,  the 
present  distinguished  judge  of  the  High  Court  of 
Admiralty,  in  a  more  recent  case.  He  distinctly  ttm  tboogn 
lejected  the  principle  of  Salvage,  as  the  foundation  jSJiS!"^ 

(a)  TheTe  are,  howeyer,  certain  eztnordiiuuy  cMee  in  which  seamen 
^Te  in  thia  country  been  held  entitled  to  be  conaidered  atrictly  aa 
nlTon^  and  to  claim  compensation  in  that  character.  Vide  vi^ra 
Baltaox, 
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yc«^i.    of  the  mariner's  claim  to  compensation  iu  cases  of 
shipwreck;  and  he  extended  the  doctrine  of  The 
Neptwne  to  a  case  where  all  but  one  of  the  crew 
perished  in  the  shipwreck,  and  where  the  parts  of 
the  slup  saved  were  preserved  by  third  persona,  and 
not  by  the  exertions  of  the  crew(a). 
Jjjgy*        Wages  for  the  outward  and  for  the  homeward 
ISS^^  voyage  are  divisible ;  and  if  a  ship  delivers  her  out- 
J5J^«^   ward  cargo,  and  is  totally  lost  on  her  return  voyage, 
^""^        the  outward  freight  having  been  earned,  the  seamen 
are  entitled  to  wages  on  the  outward  voyage ;  and 
they  cannot  be  deprived  of  this  right  by  any  stipa- 
lation  between  the  owners  and  the  charterer,  making 
the  voyages  out  and  home  one  entire  voyage,  and 
the  freight  to  depend  on  the  accomplishment  of  such 
consolidated   voyage.    The  (Afuers^  may  waive  or 
modify  their  claim  to  freight  as  they  please,  but 
their  acts  cannot  deprive  t^e  seamen,  without  their 
consent,  of  the  rights  belonging  to  them  by  the 
wiMiifce     general  principles  of  the  maritime  law(&).    In  cases 
te'daSa^  calling  for  an  application  of  this  principle,  it  is 
necessary,  therefore,  to  determine  when  the  outward 
voyage  is  to  be  considered  as  ended,  and  the  home- 
ward   voyage  as  begun.     Strictly,  the    outward 
voyage  ought  to  be  deemed  to  continue  as  long  as 
the  seamen  are  engaged  in  purposes  connected  with 
the  outward  voyage ;  and  the  homeward  voyage  to 
begin,  when  any  acts  are  done  or  preparations  made, 
having  reference  exclusively  to  the  homeward  voyage. 

(a)  The  R^iUmct,  2  Wm.  Robinson's  K,  119.     ViM  Da^'s  IL,  121. 
(6)  S  Kent's  Oommentaries,  190. 
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But  in  many  eases  it  is  not  practicable  thus  to  divide  ^^  ^ 
the  time  acenrately,  because  it  frequently  Iiappens 
that  acts  are  done,  and  proceedings  are  bad  simol- 
taiieooaly,  with  reference^  both  to  the  optward  and 
homeward  voyage.  Indeed,  in  some  voyi^es  the 
sale  and  discharge  of  the  ontward  cargo  are  going 
on  simnltaneonsly  with  tbe  pmx^hase  and  loading  of 
the  homeward  cargo.  With  a  view  to  this  practical 
difficulty,  a  role  has  been  established,  that  one-half 
of  the^  during  which  the  vesBel  is  lying  in  the 
port  of  delivery  shall  be  deemed  a  part  of  the  ont- 
ward, and  the  other  half,  a  part  of  the  homeward 
voyage.  If^  therefore,  a  vessel  be  lost  on  the  home- 
ward voyage,  wages  are  due  for  the  ontward  voyage 
and  half  the  time  of  the  stay  in  the  foreign  port 

In  this,  as  in  many  other  cases,  the  law  ptefers 
general  certainty,  to  the  precarions  results  of  endea- 
vors to  discriminate  between  partictdar  cases.  The 
rale  is  reconmiended  by  its  near  approximation  to 
absolute  truth  and  justice  in  a  great  majority  of 
cases,  and  by  its  tendency  to  prevent  litigation  upon 
trifling  differences.  It  was  understood  to  be  a  settled 
and  unquesti(»iable  rule,  and  as  such  was  enforced 
in  both  the  naticmal  and  state  courts  of  this  country, 
until  it  was  denied  to  be  well  founded,  either  in 
prindple  or  in  authority,  by  the  late  Judge  Hop- 
EnmoK,  in  a  case  in  the  District  Court  of  the  Eastern 
District  of  Pennsylvania(a).  The  conclusion'  at 
which  Judge  Hopeinbok  seems  to  have  arrived,  was, 
that  the  outward  voyage,  with  reference  to  seamen's 

(a)  Bkmde  v.  Abven,  GUpln't  R.,  592. 
19 
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T^i.  wages,  ei\ds  with  the  diBeharge  of  tke  outward  cargo, 
and  that  the  homeward  voyage  commeiLoes  when 
the  outward  voyage  ends. 

This  led  Mr.  Jostiee  StSbt,  in  a  subsequent  caae, 
^*  from  great  deference  for  the  opinions  of  that  able 
judge,*^  to  enter  into  an  elaborate  review  of  the 
grounds  of  the  doctrine.  The  result  of  this  review, 
marked  by  research  and  great  force  of  reasoning, 
was  a  thorough  conviction  of  the  soundness  of  the 
above  mentioned  rule(a). 
iBtanaedi-  It  wss  held  bv  Mr.  Justice  Sxobt,  in  opposition 
to  the  opinion  of  Mr.  Justice  WASHnfGTON(&),  that 
the  outward  voyage  does  not  necessarily  terminate 
at  the  port  of  delivery ;  but  that  if  a  vessel,  after 
landing  her  outward  bound  cai*go  in  a  foreign  port, 
proceed  in  ballast  to  another  foreign  port,  and  there 
take  another  cargo,  and  be  lost  on  her  homeward 
voyage,  the  seamen  would  be  entitled  to  wages  to 
the  last  port  of  departure,  ^nd  for  half  the  time  she 
remained  there.  Such  a  case  he  held  not  to  be 
distinguishable  in  principle  from  that  of  a  vessel 
making  the  whole  outward  voyage  in  ballast,  in 
which  case,  should  she  be  lost  on  her  return  voyage, 
the  seamen  would  incontestibly  be  enl;itled  to  wages 
for  the  outward  voyage;  or,  from  the  case  of  a 
vessel  performing  a  distinct  intermediate  voyage 
and  earning  freight,  in  which  case  the  seamen  would 

(a)  Pitman  t.  Hooper^  3  Snmner'e  R.,  286.  Soe  also  The  Two  Car 
iherineif  2  Mason's  R,  Zli^  329 ;  Tlumpeon  t.  Faunat^  Peten's  0. 
0.  IL,  182 ;  Tkt  Elizabethy  ib.,  130 ;  and  1  Peten's  Ad.  Decis.,  204 ; 
lb.,  217. 

(b)  In  the  case  of  I%omp§on  t.  Faua$dt,  2  Peten's  0.  0.  B.,  182. 
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be  equally  entitled  to  wages  for  snch  intermediate   «^-»' 

If  the  yessel  be  lost  on  the  ontward  voyage,  yet,  ^h-  "r 
if  part  of  the  oatvrard  freight  has  been  paid,  the  !ld^io2!tf 
seamen  are  entitled  to  wages  in  proportion  to  the  ^  ' 
amount  of  freight  adyanoed(5).    And  in  trading  or 
divided  voyages^  in  which  cargoes  are  successively 
taken  in  and  dischaiged,  whereby,  according  to  the 
general  law,  freight  is  earned,  wages  are  also  earned, 
and  the  mariner's  right  to  their  recovery  is  not 
defeated  by  the  subsequent  loss  of  the  ship ;  and  n6 
special  agreement  between  the  owner  and  freighter, 
at  variance  with  this  general  principle,  is  binding  on 
the  8eaman(c). 

Notwithstanding  the  doubts  formerly  entertained 
upon  the  subject,  it  is  now  settled  that  the  capture 
of  a  neutral  ship  does  not  of  itself  operate  as  a 
dissolution  of  the  contract  for  mariners'  wages,  but 
at  most  only  as  a  suspension  of  the  contract  If  the 
ship  is  restored,  and  perform  her  voyage,  the  contract 
is  revived,  and  the  mariner  becomes  entitled  to  his 
wages;  that  is,  to  his  fall  wages  for' the  whole 
voyage,  if  he  has  remained  on  board  and  performed 
Ids  duty,  or  having  been  taken  away,  he  has  been 
nnable,  without  any  fault  of  his  own,  to  rejoin,  the 
riiip.  If  the  ship  is  condemned  by  the  prize  court^ 
then  the  contract  is  dissolved,  and  the  seamen  are 
discharged  &om  any  further  duty  on  board;  and 

(a)  Tke  Two  CaOurintB^  2  Miwm'B  R.,  819. 
(6)  S  Kent'i  Comm.,  3d  ed-,  191. 

(c)n>ld.;  ineJutuinaf2  Dodaon's  R.,504;  J^tTtbo  CaOitrin^^ 
21Ctaoii'BB.,319. 
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"vw^i*  they  lo06  their  wages  onleBS  there  is  a  robseqaent 
restitution  of  the  property,  or  its  equivalent  value^ 
upon  an  appeal  or  by  treaty,  with  an  aUowance  of 
freight^  in  which  event  their  claim  for  wages  revives. 
In  the  case  of  a  restitution  in  value,  the  proceeds 
represent  the  ship  and  freight,  and  are  a  tfuhstitote 
therefor.  K  freight  is  decreed  or  allowed  for  the 
whole  voyage,  tiien  the  mariners  are  entitled  to  full 
wages  for  the  whole  voyage;  for  the  decree  for 
fr^ht  in  such  a  case  includes  an  allowance  for  the 
full  wages,  and  consequently  creates  a  trust  or  lien 
to  that  extent  thereon,  for  the  benefit  of  the  mariners. 
If  the  freight  decreed  or  allowed  is  for  a  part  of  the 
voyage  only,  the  seamen  are  ordinarily  entitled  only 
to  wages  up  to  the  time  for  which  the  freight  is 
given,  unless,  under  special  circumstances ;  as  where 
they  have  remained  by  the  ship,  at.  the  special 
request  of  the  masb&tj  to  preserve  and  protect  the 
property  for  the  benefit  of  all  concenied(a). 
MpetattoDt  The  peculiar  character  of  seamen  as  a  class  — 
•^J^^*^  their  thoughtlessness  and  improvidence,  their  igno- 
rance of  the  nature,  extent  and  value  of  their  righte 
and  privileges,  their  credulity  and  rashness,  give 
them  extraordinary  claims  to  the  vigilant  protecti<m 
of  courts  of  admiralty.  These  courts  are  not  by 
their  constitution  and  jurisdiction  confined  to  the 
mere  dry  and  positive  rules  of  the  common  law. 
They  act  upon  the  enlarged  and  Uberal  prindples 

.  (a)  Brtnon  y.  XtiO,  2  Sumner's  B.,  443 ;  TheSaratogOj  2  GaUiAon's 
lU,  175.  See  also  S^eppard  ▼.  Taylor,  5  Peten's  K,  675  (9  Curtis't 
Deets.  8.  0.,  531) ;  WiUard  t.  Jknr,  2  Mason's  R.,  91, 161 ;  3  Kent's 
Comm.,  191, 192. 
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<tf  ooorts  of  equity ;  and^  with  regard  to  the  subjects  <3n^t. 
of  their  jurisdictiony  they  act  as  courts  of  ^mty. 
They  are  especially  bouad  to  scratiniae  ba^ains 
and  dealixigs  between  seamen .  and  shipowners, 
who  are  generally  men  of  much  intelligence  and 
shrewdness.  Whenever,  therefore,  any  stipulation 
is  found  in  the  shipping  articles,  which  derogates 
from  the  general  rights  and  privileges  of  the  seamen, 
courts  of  admiralty  hold  it  void,  as  founded  in 
impodtion  or  undue  advantage,  unless  it  appears, 
first,  that  the  nature  and  operation  of  the  clause 
was  fully  explained  to  the  seamen ;  and,  secondly, 
that  an  additional  compensation  is  allowed,  entirely 
adequate  to  the  new  restrictions  and  risks  imposed 
upon  them  thereby;  and  the  omis  proba/ndi  to 
establish  these  facts  lies  upon  the  ship-owner(a).  It 
has  accordingly  been  held  that  where  the  shipping 
articles  contained  a  clause  providing  that  in  -case  of 
the  loss  of  the  vessel  during  the  voyage,  no  wages 
were  to  be  claimed  by  the  seamen ;  and  that  in  case 
of  her  detention  for  more  than  thirty  days  at  any 
<me  time,«their  wages  were  to  cease  during  such 
detention,  the  clause  was  held  to  be  void(d).  So 
also  an  engagement  on  the  part  of  the  seamen  to 
pay  for  all  medicines  and  medical  aid,  further  than 
the  medidne  chest  afforded(<:;).  And  where  seamen 
were  hired  for  a  voyage  from  Portsmoutii,  in  £ng^ 
land,  to  several  distant  ports,  and  back  to  the  pdrt 
of  London,  and  cai^goes  were  successively  taken  and 
delivered  at  different  ports,  whereby  freight  was 

(a)  Brawn  t.  LuUy  2  Sumner's  $.,  443.  (5)  Dnd. 

ie)BBerdmt.  Chrdtm,  2  MMon't  R^  541. 
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T^i.  earned  for  tbe  ownerB,  aad  the  seamen  became 
^entitled  by  the  general  maritime  law  to  wages  up  to 
the  time  of  delivery  at  each  port,  a  stipulation 
inserted  in  the  ship^s  artides  that  no  seaman  should 
be  entitled  ta  his  wages  or  any  part  thereof  until 
the  arrival  of  the  ship  at  the  port  of  London,  was 
held  to  be  void(a). 

The  act  for  the  government  and  r^ulation  of 
l^^  seamen  in  the  merchants'  service(i),  requires,  as  also 
ZTi^^  does  the  correspondent  English  act,  that  the  shipping 
^1^^^  articles  shall  specify  the  voyage  for  which  the  seam^ 
^™^  are  shipped;  but  it  has  been  usual,  nevertheless, 
botii  in  England  and  in  this  country,  after  naming 
in  the  articles  some  particular  port  or  ports  of  desti- 
nation, to  add  the  words  ^^or  elsewhere:'*  and  the 
legal  effect  of  these  words  has  been  the  subject  of 
judicial  discussion  in  both  countries.  Thus,  in  an 
early  case  before  Mr.  Justice  Stobt,  where  the 
voyage  was  described  to  be  "  from  Boston  to  the 
Pacific,  Indi&n  and  Chinese  oceans,  or  elsewhere,  on 
a  trading  voyage,  and  fix>m  thence  back  to  Boston ;  ^ 
and  where  the  vessel  in  fact  went  to  the  Sandwich 
Islands,  thence  to  California,  and  thence  to  the 
Bussian  settlements  pn  the  northwest  coast  of 
Amerioa,  whence,  with  d  cargo  of  furs,  she  went  to 
Canton;  one  of  the  mariners  who  had  signed  the 
shipping  articles^  after  arriving  at  Canton,  having 
reftised  to  return  with  the  vessel  to  the  northwest 
coast  and  back  to  Canton — the  question  arose,  in  a 
suit  brought  by  him  for  his  wages,  whether,  by 

(a)  79h« /tiliaM,  2  DodflOD't  R.,  504. 

(6)  Act  of  Jidj  SO,  1790^  eh.  i29|  1  Stet  «t  LHsa,  Uh 
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reascm  of  snch  refusal,  he  bad  forfeited  his  right  to  obj^u. 
wi^es;  and  it  was  held  that  he  had  not;  the  words 
""or  elsewhere''  being  insufficient  to  warrant  so  wide 
a  departure  fix>m  the  voyage  specifically  described  in 
the  articles.  Indeed,  the  language  of  the  learned 
jadge  implies  that  he  doubted  whether  these  words 
were  of  any  avail  in  any  case(a) ;  and  the  subsequent 
dedfflons  of  the  High  Comrt  of  Admiralty  of  England 
seem  strongly  to  countenance  such  a  doubt.  In  a 
casJB  before  Lord  Stowxll,  in  which  it  became 
necessary  to  give  a  construction  to  the  words  in 
question,  he  entered  into  a  very  elaborate  discussion 
of  the  general  nature  and  obligations  of  the  mariners' 
contract  The  circumstances  of  the  case  before  him 
were  weU  calculated  to  awaken  his  well  known 
sensibility  to  the  rights  of  common  seamen,  and  to 
call  forth  one  of  those  eloquent  bursts  of  mingled 
irony,  satire  and  rebuke,  in  which  he  sometimes 
indulged,  and  in  which  gravity  and  urbanity  were 
always  so  happily  blended,  as,  at  once,  to  insure 
their  remembrance,  and  disarm  resentment  It  was 
a  cause  of  subtraction  of  mariners'  wages.  The 
voyage  was  described  in  the  shipping  articles  to  be 
^  from  London  to  New  Soutif  Wales  and  India,  or 
elsewhere,  and  to  return  to  a  port  in  Europe."  It 
appeared  from  the  evidence  to  be  highly  probable 
that  the  words  ^*or  elsewhere"  were  fraudulently 
interpolated  after  the  contract  was  signed;  and 
when,  after  the  arrival  of  the  ship  at  Port  Jackson^ 
the  attention  of  the  crew  was  first  drawn  to  them,    ' 

(a)  Bnfwn  ▼•  Jotie$  etal^2  GaUiao&'s  R.,  477. 
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T^i.  QQ^  the  captain's^  intention  of  proceeding  to  distant 
ports  not  mentioned  in  tiie  artieles  was  then  first 
made  known  to  the  crew,  tbey  expressed  their 
extreme  disappointment  at  the  change  made  in  their 
destination,  in  breach  of  the  articles  they  had 
snbeeribed.  Bnt  the  captain  insisted  on  his  right  to 
<»rry  them  where  he  pleased^  "  even  to  hell  itself;" 
which,  Lord  Stowbll  observed,  seemed  to  be  ^^  a 
very  favorite,  place  of  consignment!  with  this 
.  captain,  who  was  ^  certainly  a  person  of  lofty  pre- 
rogative notions."  And  he  did  carry  them,  against 
their  remonstrances,  to  New  Zealand,  thence  to 
Valparaiso,  thence  to  lima,  thence  to  Otaheite, 
thence  back  to  Sidney  Gove,  and  thence  to  Galcntta, 
**to  which  place,"  Lord  SaovnsfJL  said,  *'they 
onght  to  have  proceeded  originally."  Here,  while 
employed  in  discharging  the  cargo  and  taking 
another  on  board,  they  were,  without  any  apparent 
necesdty,  compelled  to  labor  on  two  sncoessive 
Sundiiys ;  and  when,  after  working  six  hours  daring 
the  morning  of  the  third  Sunday,  and  being  peremp- 
torily ordered  to  resume  their  labors  after  dinner, 
they  followed  the  example  of  the  captain,  and  went 
on  shore,  he  reftuBed  to  receive  them  i^ain  on  board, 
had  them  committed  to  the  honse  of  ccnrection  for 
twenty-five  days,  engaged  other  men  in  their  places, 
and  left  them  to  find  their  way  back  to  England  as 
they  might.  The  conduct  of  the  seam^  in  thud 
refusmg  to  work,  and  going  on  shore,  was  insisted 
upon  at  the  hearing,  as  an  act  of  desertion,  by  which 
they  had  incurred  a  forfeiture  of  their  wages. 
Lord  Stowbll's  conclusion^  from  the  evidence  was, 
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that  the  words  "  or  elsewhere "  composed  no  part  Q^^*  •• 
of  the  original  contract,  but  were  interpolated  after^ 
wards  to  counten^ce  a  deviation  £tt>m  it  But 
admitting.that  they  did  compose  a  part  of  the  origi- 
nal teict  of  the  contract,  his  opinion  was  that  they 
by  no  means  warranted  the  \iild  and  eccentric 
rambles  which  the  captain  had  thought  proper  to 
take,  upon-  a  voyage  rather  of  experiment  and  dis- 
covery than  of  commerce,  and  which  could  be 
defended  upon  ^o  principle,  but  such  as  he  had 
unwarrantably  laid  down  in  asserting  that  he  had  a 
right  to  carry  them  whereieer  he  pleased,  and  that 
his  owners  had  given  him  that  right;  for  it  was 
proper  to  inform  him  that  he  never  possessed  such 
right,  and  that  his  owners  could  not  convey  any 
Budi  right  to  him.  His  owners  were  only  one  set 
of  parties  to  the  contract,  and  the  other  parties  were 
not  bound  to  submit  to  variations  introduced  with* 
out  th^  consent*  The  wcnrds  ^  or  elsewhere,'^  he 
observed,  he  had  no  hesitation  m  asserting,  were 
not  to  be  taken  in  that  indefinite  latitude  in  which 
they  are  expressed :  they  were  no  description  of  a 
voyage ;  they  were  an  unlimited  description  of  the 
navigable  globe ;  and  were  not  to  be  admitted  as  a 
universal  (dUi  for  the  whole  world,  including  the 
most  remote  and  even  pestilential  shores,  indefinite 
otherwise  both  in  space  a&d  time ;  they  must  receive 
a  reasonable  construction,  a  construction  which,  he 
readily  admitted,  must  be,  to  a  certain  extent,  con- 
formable to  the  necessities  of  commerce;  for  he 
hoped  that  few  men^s  minds  were  more  remote  than 
his  from  a  wish  to  encourage  any  wayward  opposi- 
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Toiu  i«  tion  in  seamen  to  those  necessities,  or  to  the  &ir  and 
indispensable  indulgence  which  snch  necesoties 
require ;  for  no  class  of  men  was  more  interested  in 
supporting  the  maritime  commerce  of  the  country 
than  these  persons  themselves ;  but  the  entire  dis- 
advantage must  not  be  thrown  upon  them:  the 
owners  must  make  their  sacrifices  as  well  as  the 
mariners^ 

The  word  ^^  elsewhere,''  he  added,  however,  must^ 
in  its  construction,  vary  much,  according  to  the 
situation  of  the  primary  port  of  destination.  If  it 
applied  to  a  country  remote  from  all  neighboring 
settlements,  it  is  entitled  to  a  larger  construction ; 
if  to  one  surrounded  by  many  adjacent  ports,  the 
limitation  must  be  much  narrowed :  and  he  could 
not^  he  said,  help  observing,  that  in  thQ  case  before 
him,  the  captain  had  deprived  himself  of  an  exten- 
sive latitude,  by  describing  his  primary  port  to  be 
in  the  neighborhood  of  many  adjacent  ports  which 
could  supply  cargoes.  Where  a  trade  is  carried  o^ 
notoriously  in  an  established  course,  and  th^t  in  a 
remote  part  of  the  world,  where  various  obstructions 
may  occur,  he  would  not  say  that  the  courts  might 
not.striun  hard  to  support  a  change  of  Toyage,  even 
on  an  imperfect  description  of  it  contained  in  the 
articles,  if  it  appeared  conformable  to  the  general 
routine  of  the  commerce  there  carried  on,  and  pre* 
sumed  to  be  generally  known  to  all  persons  who 

resorted  there.  In  the  case,  for  instance,  of  a  return 
voyage  to  India  to  collect  a  cargo ;  if  it  was  the 
constant  habit  of  vessels  to  pursue  any  established 
course,  the  court  might  possibly  favor  such  a  coii'* 
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gtroction  of  l^e  contract,  altliongh  not  specafically  Q^jfj  ^ 
ezpreased;  though  it  woald  certainly  very  much 
improye  the  court's  view  of  the  question,  if  that 
appeared  :to  have  been  done,  which  appeared  by 
the  evidence  to  have  been  done  in  several  instances 
— making  an  addition  to  the  rate  of  wages,  conform- 
able to  the  value  of  navigation  and  sea  service  in 
that  quarter  of  the  globe;  for  that  might  be  pip- 
parly  considered  by  the  owners^  and  perhaps  by  the 
court,  as  taking  their  fair  share  in  the  disadvantages 
that  attended  such  an  adventure. 

Lord  Stowell's  conclusioti  &om  the  principles 
thus  laid  down  by  him,  was,  that  Upon  the  annuncia- 
tioH  by  the  master,  at  Port  Jackson,  of  his  intention 
te  proceed  to  New  Zealand,  the  crew  of  the  ship  were 
absolved  from  any  further  obligation  to  serve,  and 
might  lawfully  have  quitted  the  ship.  And  he  held 
also,  as  I  understand  him,  that  their  submission  to 
the  violation  of  the  contract  by  remaining  on  board, 
did  not  impair  this  right;  and  that  even  if  this  were  - 
.oth^wise  the  treatment  iK>  which  they  were  sub* 
jected  at  Calcutta,  ^^  justified  thdr  retiring  from  a 
service  in  which  they  had  meritoriously  hitherto 
submitted  to  what  was,  in  its  latter  stage,  an  usurped 
a]ithority(a).'' 

In  another  case,  where  the  engagement  of  the 
taiariners  was,  to  go  ^from  London  to  Batavia  in 
the  East  Indian  seas,  or  elsewhere^  until  the  final 
arrival  at  any  port  or  ports  in  £urope  f  and  where 
on  the  return  and  arrival  of  the  ship  at  Cowes  in 
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T^i.  Englandy  the  master  w^nt  up  to  London,  ixt  pmraa* 
ance  of  a  previous  agreement  between  him  and  the 
owners,  to  obtain  orders,  and  was  directed  to  pro- 
ceed to  Rotterdam  for  the  discharge  of  his  cargo,  it 
was  held  by  Lord  Stowxll,  that  the  seamen  were 
not  bound  to  serve  on  this  farther  voyage;  as, 
according  to  the  jost  construction  of  the  contract, 
the  voyage  for  which  they  had  shipped,  terminated 
on  the  arrival  of  the  ship  at  a  home  port.  To  ac- 
complish the  object  intended,  the  description  of  the 
voyage,  Lord  Stowsll  said,  ought  to  have  been 
^  for  the  ship  to  come  to  Cowes,  and  there  receive 
the  owners'  orders  for  the  delivery  of  the  cargo  in 
£ngland,  Holland,  or  even  in  the  ports  of  the  north 
SMS,  if  there  was  any  such  designation  intended. 
The  mariner,  upon  such  a  description,  would  have 
received  full  and  trad  information  of  all  which  it 
imported  him  to  know,  in  order  to  determine  his 
mind  upon  the  propriety  of  his  engagement  in  the 
contract :  it  would  be  a  true  description,  not  merely 
geographically  for  the  fact  of  the  voyage,  but  for  a 
proper  conformity  to  the  purposes  of  the  8tatute(a).'' 
It  is  very  dear  that  at  the  time  the  above  cited 
cases  arose,  the  words  ^^  or  elsewhere,^'  as  part  of  the 
description  of  a  contemplated  voyage,  were  supposed, 
by  nautical  men  in  Snglandi  to  have  the  e£fect  of 
essentially  enlarging  the  master's  lawful  power  of 
deviation  from  the  more  definite  terms  of  the  con- 
tract; and  the  paii^  taken  by  Lord  Stowosxl,  in 
the  case  of  The  Minerva^  to  determine  their  true 

(a)  The  Qmrge  Home,  I  BheeM'«  &>37a   Soeabo  The  Qmntem 


HABnnq^  WAOsa  157 

constrnction,  may  seem  to  give  countenance  to  this  <^"^-  •• 
opinion.  Bat  in  considering  that  case  in  conjanction  Qiier«,wii«- 
^  the  i^ltiond  c«e.  .bo«  A^  «id  with  »«. 
others  in  the  same  conrt^  in  which  these  words  were  ^dl^tSS 
omitted,  and  where  the  payment  of  wages  was  JjjJ^'^ 
resisted  on  the  grotmd  of  alleged  desertion,  and 
dumed  nevertheless  on  the  ground  of  deviation,  it 
appears  to  be  donbtfnl  whether  the  words  in  question 
are  not  practically  ri^arded  in  the  English  admiralty 
as  inoperative,  according  to  the  opinion  expressed 
by  Mr.  Justice  Sttobt,  that  they  are  to  be  considered 
as  either  void  for  uncertainty,  under  the  act  of  1790 ; 
^^or,"  as  he  rather  indefinitely  adds,  ^*  that  they  must 
be  construed  as  subordinate  to  the  principal  voyage 
stated  in  the  preceding  words(A).''  Indeed,  what  is 
said  by  Lord  Stowell  in  The  Mmerva^  of  the 
possible  right  of  the  master  to  deviate  to  a  reason- 
able extent  from  the  direct  course  to  or  from  the 
port  of  destination,  for  the  purpose  of  visiting  other 
ports,  in  accordance  with  an  established  and  known 
usage  of  the  particular  trade  in  which  the  vessel  is 
employed,  appeiars  to  have  been  intended  for  general 
appHcation,  without  reference  to  the  words  in  ques- 
tion. And  although  in  the  cases  of  The  Dvtche^s 
of  HarcovH  and  The  George  Home^  these  words 
were  contained  in  the  contraot,  they  are  scarcely 
noticed  at  all ;  and  the  same  is  true  also  of  the  case 
of  The  EUza^  in  which,  however,  the  words  were 
inserted  in  the  articles  after  the  ship  had  proceeded 
on  her  voyage,  though  with  the  knowledge,  and,  as 

(a)  Broiwn ▼.  Jonn etal,2  Oallison's  R^  477,  above  dted. 
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• 

YOL^i.    ii  ^ng  contended^  with  the  implied  assent  of  ihe 
crew(a).  ^ 

In  mother  oaee  occurring  a  few  years  later^  in 
which  these  words  were  not  used,  Sir  CHBmoFHXE 
BoBiNSo^,  in  a  learned  and  instroctive  opinion, 
discussed  at  length  the  e£Fect  of  deviation  npon  the 
rights  of  the  mariners^  and  referred  to  ^e  above 
cited  decisions,  including  that  of  The  Minerva^  in 
terms  which  seem  to  infer  that  he  deemed  Ihe  words 
unimportant.  In  the  case  before  him,  the  voyage 
was  described  to  be  ^  to  Madras  and  Caleotta,  and 
back  to  London;^  and  the  deyia^on  connsted  in 
proceeding  from  Madras  to  Calcutta  by  way  of 
Prince  of  Wales^s  Island,  whereby  the  voyage  was 

!3;8^  l«^^^^^^*^*^^d^^^««-  "Kiis  deviation, 
^^£5"  when  announced  to  the  crew  at  Madras,  he  held, 
^^^  entitled  them  to  their  discharge,  on  the  ground  that^ 
NieMM  tiM  y^y,  ^^  j^^g  ^£  England,  evwy  spontaneous  deviation 

of  importance  exonerates  the  mariner  from  further 
service  nnder  his  contract  It  was  otherwise  accord* 
ing  to  the  codes  of  some  of  the  continental  naaritime 
powers  —  those  of  Denmark  and  Holland,  in  par- 
ticular — which  allow  the  master  to  alter  and  enlai^ 
the  voyage,  provided  he  makes  a  reasonable  addition 
to  the  wages  of  the  seamen  on  that  account.  And 
with  regard  to  what,  by  the  law  of  England,  was  to 
be  considered  an  unauthorized  deviation,  Sir  Chris- 
TOPHEB  Robinson  observed :  "  I  .find,  in  Sir  Edward 
Sdifsok's  notes,  cases,  in  which  the  necessity  of  going 
to  St.  Fetersburgh  for  a  cargo,  which  the  master 

(a)  1  Haggard's  B.,  182. 
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had  been  disappointed  of  obtainkg  at  Hambnrgli ;  ohap.s. 
and  alterations,  arising  from  stress  of  weatjier,  or  the 
order  of  the  govenunent,  have  been  held  not  to  be 
deviations  amonnting  to  a  breach  of  the  manner's 
contract,  snch  as  wonid  entitle  them  to  their  dis- 
charge ;  and,  in  maritime  engagem^its,  allowances  are 
often  made  in  the  interpretetion  of  general  terms, 
according  to '  the  accidents  affecting  the  oominon 
object  of  the  origimd  voyage.  But  when  no  snch 
gronnd  of  exception  exists,  justice  and  policy  concur 
in  req^mring  a  strict  observance  of  the  specified 
conditions  of  the  contract ;  and  in  the  present  times, 
espeenally,  of  increased  enterprise  in  distant  com- 
merce, considerations  of  this  kind  gain  additional 
force  from  the  length  of  voyage  and  extent  of  time 
for  which  snch  engagements  are  formed.''  The 
marginal  abstract  of  the  reporter  shows  that  the 
learned  judge  was  understood  to  adopt  and  sanction 
the  dpq^nes  of  the  cases  mentioned  by  Sir  EpwAsp 

In  accordance  .^th  the  same  humane  and  just  ^jj;^?;' 
principles,  of  which  so  many  illustrations  have  S^e'ifSriiSrt 
already  been  given,  an  acquittance  and  release  under 
seal,  executed  by  a  mariner  on  payment  or  settdemOit 
for  wages,  is  treated  in  the  admiralty  as  but  a  simple 
receipt,  being  held  to  be  only  prima  fade  evidence 
of  payment  which  may  be  rebutted  by  other  evi* 

(a)  Tke  Cambridge^  2  Haggard's  B.,  243.  In  the  oase  of  Uu 
BSmervOy  1  Haggard's  B.,  347, 357,  Lord  Stowbll  speaks  of  the  work 
•f  Sir  Edwaup  Simpson  as  *'  a  manuscript  book  of  great  accomcj, 
composed  by  Sir  Edwaad  Soipson,  ^  dLttingoished  practitioner  and 
judge  in  these  courts." 
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^^^    dence(a).    And  so  where  a  seaman,  immediatelj 

frtrmiimT  ^'^^  ^  »tum  from  a  whaling  voyage,  m  payment 
for  clothing  and  a  watch,  and  in '  consideration  of 
two  dollars  in  cash,  amonnting  in  all  to  abont  one- 
third  of  the  valn^  of  his  sham  of  the  oil,  gave  an 
order  on  the  owners  for  the  whole  of  share,  the 
order,  thongh  it  had  been  presented  and  accepted, 
was  held  to  be  no  defence  to  his  actiod  agaiiwt  the 
ship,  except  as  to  the  amount  he  had  received  (5). 

It  was,  however,  held  in  the  High  Conrt  of 
Admiralty  of  England,  that  the  acceptance  by  a 
seaman  at  Calcutta,  in  prefiBrence  to  money  which 
was  offered  to  him,  of  a  bill  <^  exchange  on  the 
LcHidon  owner,  for  a  part  of  his  wages,  was  to  be 
regarded  as  a  payment;  and  that  he  had  no  lien  on 
the  ship  although  the  owner  had  refiosed  paym^it 

and  become  bankrupt(o). 

But  the  mere  acceptance  by  a  seaman,  on  settle- 
ment with  the  master,  and  at  his  instance,  of  a  draft 
on  the  owner,  was  decided,  in  the  District  Court  of 
)f  aine,  not  to  be  a  waiver  of  the  maritime  Uen  on 
the  vessel  for  WBge&(dy 

(a)  The  David  PraU^  Ware's  IL,  495. 

{h)  Tht  Barque  Rc^ak,  15  Law  Beportor  (5  N.  S.)>  208,  decided  la 
the  District  Court  of  Mfuisachuaetts. 

(c)  The  WilUam  Mwiey,  2  Haggard's  R,  136. 

(d)  l%e  Eastern  SUir,  Ware's  R.,  185. 
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Ir  is  aa  establiftbed  masim  of  the  ge&einl  maritime  jS£'7^ 
law,  tiiat'  ^the  ship  is  botind  to  the  merchandise,  ^USSZS^ 
aad  the  merchsEidise  to  the  ship.^    But  in  England, 
though  this  maxioi,*  as  a  general  principle,  is  con^* 
oeded  by  the  English  elementary  writeFs,  it  is,  to  a 
great  extent,  ineffectual,  for  want  of  aiiy  court  to 
enfiM^ce  it  by  process  in  rem;  for  while  the  courts  Sl*?^ 
of  conmioa  law  are  themselves  incon^tjept  to  afford  miait^  ^ 
this  remedy,  they  prohibit  the  Court  of  Admiralty^, 
the  only  tribunal  adequate  to  thJB  purpose  from 
doing  so. 

Lord  TisrcBRDSir,  speaking  of  the  contract  of 
affcightment  by  eh«rtei.parly,  «ay»:  "When  thk 
contract  is  made  by  the  master  in  a  foreign  port,  in 
the  usual  course  ci  tibie  ship's  employment,  and  under 
ciijmmstances  which  do  not  afford  evidence  of  fraud ; 
or  when  it  is  made  by  him  at  the  ship's  home,  under 
ciicumstances  which  afford  evidence  of  the  assent  of 
the  owners,  the  ship  and  freighti  and  therefore 
indirectly  the  owners  also  to  the  amount  of  the  ship 
and  freight,  are  by  the  maritittie  law  bound  to  the 
jperformance.  ^The  ship  is  bound  to  the  merchan- 
dise, and  the  merchandise  to  the  ship,'  are  the  words 
of  Cleirac"    And  he  subsequently  adds:  "It  is 

21  - 
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'^^  true,  indeed,  that  this  principle  of  the  maritime  law, 
by  which  the  ship  itaelf,  in  apeoie^  is  considered  as  a 
security  to  the  merchant  who  lades  goods  on  boaitl 
it,  cannot  be  carried  i^to  eflfect  in  this  country, 
because  the  Court  of  Admiralty,  in  which  alone  pro- 
ceedings can  be  carried  on  against  the  ship,  has  no 
jurisdiction  in  such  a  ease(a).'' 

Considering  the  habit  of  Americaif  lawyers — a 
habit,  which,  in  regard  to  maritime  law  at  lea^t^  may 
be  safely  said  to  have  been  indulged  to  ezcess-y-of 
looking  implicitly  to  ^glish  judicial  decisiaiis  for 
guidance  in  every  branch  of  jurispradence,  it  is 
not  surprising  that  thb  subject  has  led  to  earnest 
controversy,  and  elaborate  judicial  discussion  in 
™*  *^  our .  courts.  In  the  celebrated  case  of  De  Loviq 
V.  jB(nt(b)y  in  which  Mjp.  Jqstice  Story  took 
occasion  to  enter  into  a  searching  and  thorough 
examination  of  the  nature  and  extent  of  the  lidmi* 
ralty  jurisdiction  conferred  on  the  district  courts  by 
the  Constitution  mid  laws  of  the  United  States,  his 
conclusion  was  that  it  embraced  all  maritime  con- 
tracts, and,  among  others,  all  contracts  of  affreight- 
ment ;  and  that  wherever  the  maritime  law  gave  a 
lien,  it  might  be  enforced  by  admiralty  j^Toopes 
against  the  thing  in  specie.  This  decision  was  pro- 
nounced in  1815. 

But  the  earliest  case  known  to  have  oecnn'ed  in 
our  courts,  of  an  admiralty  suit  founded  directly  (hi 
a  contract  of  affi'eightment^  is  that  of  The  Freight 

(a)  Abbot  on  Shipping,  Boston  ed.  of  1846,  p.  160 ;  ib^  361. 
(6)  2  Gallison's  R.,  398. 
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a 

ofnd  Oo^&  of  the  8pa/rt(m{a\  decided  in  182^,  in  the  «»iJL-  ^ 
District  Godrt  of  the  United  States  for  the  District 
of  Maine.  It  was  a  libel  npon  a  charter-p^y  by 
which  the  owners  let  to  freight  the  whole  vessel 
with  her  appurtenances,  for  a  specified  voyage,  and 
was  broBght  to  enforce  payment  of  the  stipulated 
freight.  An  objection  having  been  interposed  to 
the  jurisdiction  of  the  court,  the  learned  judge, 
referring  to  the  case  of  De  I/mo  v.  BoU^  declared 
his  cordial  acquiescence  in  its  doctrines ;  for  although 
it  had  been  twelve  years  before  the  public,  and 
though  several  attempts  had  been  made  to  answer 
it^  hia  opinion  was  that  its  reasonings  and  conclu* 
aioDs  k^mained  unshaken.  Instead,  however,  of 
simply  adopting  imd  applying  its  principles  to  the 
case  before  him,  as  he  said  he  should  have  consid* 
ered  it  to  be  his  duty  to  do;  even  though  it  had  not 
be^i  in*  accordance  with  his  own  judgment,  he 
nevertheless  proceeded  to  an  original  investigation 
of  the  question,  and,  in  a  very  learned  and  wdil 
reasoned  opinion,  maintained  the  jurisdiction  of  the 
court 

The  next  reported  case  of  this  nature,  is  that  of 
The  JSebeooa{b)j  which  arose  in  the  same  court  three 
years  later.  It  differed  in  two  respects  from  its  pre- 
dmessor.  The  suit  was  founded  on  a  bill  of  lading, 
instead  of  a'charter-party ;  and  was  brought  by  the> 
freighter  against  the  vessel,  to  enforce  his  claim  for 
damages  on  account  of  the  loss  of  his  goods  on  the 
voyage.  ,         . 

(a>  Wai^»  fi.,  1^. ,  (b)  Wtfe\i  &,  188. 
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^^^*  In  this  ease,  the  counsel  for  tbe  claim«ikt  denied 
the  existence  of  any  lien  or  privil^fe  a^ost  the 
vesBel ;  insisting  that  the  rale  that  ^^the  vessd  is 
bound  to  die  merchandise,"  existed  if  at  all,  not  as 
a  univerBal  principle  of  maritime. lav,  jbut  only  as  a 
particular  law  of  particular  ooontries ;  deriving  its 
authority^  not  from  the  general  cn^tcHns  of  the  sea^ 
bat  from  local  usages  or  special  acts  of  legislation. 
But  Judge  Wabx  pronounced  the  objection  un* 
founded,  and  vindicated  his  decision  with  his 
accnstemed  depth  of  learning  ahd  force  of  reason* 
ing;  and  the  doctrines  of  these  cases  were  qgain 
subsequently  applied  by  him  in  The  Fhe6e{a). 

The  only  remaining  reported  cases  in  admiralty, 
founded  on  the  contract  of  affi^eightm^it,  are  those 
decided  on  appeal  by  Mr«  Justice  Stobt.  The  first 
of  these  is  that  of  Tks  Vohmteer  and  Ga/tgq  Q)\  in 
which  the  suit  was  against  the  cargo  for  *  freight 
earned  under  a^arter-party. .  It  occurred  in  1834 ; 
and  the  admiralty  jurisdiction  of  the  American 
courts  was  again  brought  into  contestation.  Mr. 
Justice  Stoby,  in  delivering  his  opinion,  alluding  to 
his  judgment  in  the  case  of  Be  Lavio  v.  JB&U^ 
pronounced  nearly  twenty  years  before,  availed 
himself  of  the  occasion  to  declare  his  undiminished 
confidence  in  its  soundness,  and,  in  general  tenns, 
to  reassert  its  doctrines(c)^    But  he  nevertheless 

.  (a)  Ware'B  B.,  .263.  {b)  1  Suttunr^  IL,  55L 

(c)  The  learned  reader,  I  am  peretiaded,  will  require  no  apology  for 

inaerting  the  whole  passage  to  whi^  I  refer. 
''It  is  now  approaching  nearly  to  twenty  years  since  I  had  occasion 

to  oonsider,  with  laborious  care  and  attention,  the  naiove  and  ejttMit 
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eatered  at  lai^  into  an  ei:aixunal4^  ohap.4. 

question  ))efore  liim,  and  beld  the  jorisdietion  to  be 

gf  the  joriMMction  of  the  admiraltj  orer  msntiine  cOntractB.  The 
oondnskm,  to  irhieh  mj  mind  tfioa  furiyed,  waa,  that  the  admiralty 
had  an  original,  tfncient  and  i^btfizl  Jnrfaidiction  oyer  all  maritime 
eootnieta^strieilj  8ooaUed,(that»,fluch«mtractBa8  respect  bosiBeaa, 
tiade  and  natignlfton,  to,,  on  and  over  the  high  seas),  which  U  mig^t 
exert  bj  a  pnKseeding  in  rem^  in  aU  cases  where  the  maritime  law 
establiahed  a  lien  or  other  right  in  rem;  and  bj  %  proceeding  tn 
ftrwnamj  where  no  aoch  lien  or  other  right  in  rem  existed.  The 
conrts  of  common  law,  it  is  true,  had  on  TiripQ«  occasions  denied, 
opposed  and  sou|^t  to  restrict  this  jurisdiction ;  but  their  dedsionq 
haye  been  founded  in  no  uniform  principles  or  reasoning,  and  haye 
been,  it  may  be  so  said  without  irreyerenee,  more  the  of&pring  of 
narrow  yrejudfoe^  illiberal  jealousj,  and  imperfect  knowledge  of  the- 
subject,  than  of  anj  clear  and  well  considered  prindides.  These 
decisions  haye  fluctuated  in  different  directions  at  different  periods ; 
and  fte  final  results,  un&yoraMe  to  the  admiraltj,  haye  been  in  a 
great  nMSttie  owmg  to  *  de&ience  for  the  learning-  of  Lord  Ooxx, 
whoee  hostility  to  the  admindty,  not  to  spe^  of  .his  disingenuousness^ 
entitle  him  to  yery  little  respect  in  such  a  discussion.  At  all  eyents, 
the  contradictory  nature  <^  these  decisions,  and  the  state  of  the  law 
on  the  eiib)ect  at  the  tfane  of  the  emigration  of  our  ancestors,  as  weU 
as  the  stiucture  and  jurisdiction  of  the  yice-aohniralty  courts  under 
their  commissions,  on  that  occasion  seemed  to  me  to  require  that  the 
jurisdiction  of  the  admiralty  in  America  should  be  reexamined,  and 
establlsbed  upon  its  true  principles,  and  maintamed  upon  its  just 
original  foundations.  K,  since  that  period,  I  had  found  reason  in  any. 
sabseqaent  researches  to  bhange  these  opinions,  I  should  not  hesitate 
op  the  present  occasion  to  ayow  and  correct  errors  \  for  the  adyance- 
aent  of  juridlcial  truth  is,  and  eyer  ought  to  be,  far  more  important 
to  eyery  judge,  than  any  narrow  adhesion  to  his  own  preeonceiyed 
and  ill  founded  judgments.  But  I  am  free  to  confess,  thai  after  eyeiy- 
thing  which  I  haye  heard  and  eeen  in  the  intermediate  period,  whether 
in  the  shape  of  appeals  to  popular  prejudices,  or  of  learned  and 
liberal  aiguments,  or  oi  seyere  and  confident  criticism,  I  haye  been 
unable  to  dumge  these  opinions :  they  remain  with  me  unshaken  and 
unrefnted.  Whether  it  is  fit  that  the  admiralty  jurisdiction  of  the 
United  States  riiould  be  admmistered  upon  its  just  and  original  prin-* 
ctples,  OP  whether  it  should  be  bound  down  and  crippled  by  the 
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▼^1  imqaestionable.  In  the  sabeequent  case  of  C^niomv 
LogB  of  MaJmgam,y{a)^  the  question  of  jnrisdicticm 
was  again  raised  by  the  pleadings  in*  tJie  district 
Coart,  but  was  abandoned  at  the  argument  on  appeaL 
A  like  jurisdiction  has  been  ei^ercised  in  rem  in 
several  other  reported  cases,  which  were  finally 
determined  by  the  same  di9tiDgui8hed  judge.  I 
understand  Chancellor  Kisirr  to  have  intended  to 
express  his  approbation  of  its  exercise(i);  and  I 
am  not  aware  of  any  adverse  decisions  in  any 
American  court  It  may  be  safe]y  said,  therefore,  it 
is  presumed,  that  in  this  country,  the  inle  declaring 
llie  liability  of  the  ship  to  the  merchandise,  and  of 
the  merchandise  to  the  ship,  is  practically  as  well  as 
theoretically  true.  As  it  is  here  interpreted  and 
applied,  it  imports  that  the  freighter  haa  a  lien  on 
the  ship  and  freight,  for  the  safe  conveyance  and 
delivery  of  his  goods  according  to  the  contract  under 
which  they  are  shipped;  that  the  owners,  upon  the 

arbitmy  limitations  of  the  oommon  lawyers,  it  is  not  for  me  to  decide. 
I  bare  no  desire  to  extend  its  boundaries,  or,  hj  way  attempt  to 
amplify  its  justice,  to  encourage  usurpation.  But,  beUeTing,  as  I  do, 
that  it  is  a  rightful  jurisdiction,  highly  promotive  of  the  best  interests 
of  commerce  and  nayigation,  and  Ibunded  in  the  same  enlightened 
wisdom  which  has  sustuned  the  equity  jurisdiction  through  all  the 
earlier  as  well  as  later  perils,  I  cinnnot  consent  to  be  the  instrument  of 
•tarrendering  its  powers,  consiitentljr  with  my  own  conscientious 
discharge  of  duty.  Other  persons  with  different  opinions  may  oofncur 
in  reducing  it  to  a  state  of  decrepitude,  which  will  leare  it  neithtf 
dignity  nor  power;  and  I  shall  not  scruple  to  obey  their  decision^ 
when  they  shall  have  judicially  prescribed  the  limits  which  I  am 
bound  not  to  transcend." 

(a)  2  Sumner's  B.,  669. 

ih)  3  Kent>  Comm.,  3d  ed.,  220l 
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fiolfflment  of  their  engagements  have  a  Hen  on  the    ^^"^  ^ 
goods  for  their  freight ;  and  that  these  liens  may  be 
enforced  hj  admiralty  process  m  r&pi(a). 

(a)  Since  the  first  paVkation  of  the  text  as  it  naif  stsnds,  the 
idmirmltj  jurisdiction  over  contracts  of  affreightment  not  only  in  rem  . 
bat  also  in  penonatnj  has  beea  distinctly  asserted  by  the  Supreme 
Coori.  The  first  of  the  oases  here  atluded  to  is  that  of  The  New 
JentySUam,  iOm  Co,  ▼.  The  Mer(JiatUe^  Bank  of  Bo9tmif6  Exmnd^A 
IL,  344  (16  Curtis's  Beds.  S.,C.,  722)*  \ 

It  was  an  action  in  pereonam  to  reooYer  the  value  ot  a  quantity  of 
gold  and  silver  coin  sb]|>ped  on  board  the  steamer  Lexington  at  the 
port  of  New-Tork  lor  conveyaooe  to  Stoniqgton,  in  the  State  of 
Connecticati  and  which  was  lost  on  the  voyage  in  consequence  of  the 
destruction  of  the  Lexington  by  fire.  The  suit  was  instituted  in  the 
District  of  Bhode  Island.  It  was  dismissed  ''pro  forma ^  by  the 
district  ooort  for  want  of  jurisdiction  j  but  on  ai^ieal  to  the  circnit 
eoorty  this  decuiov  was  reversed  and  damages  were  awarded  to  the 
libellants.  The  case  having  been  carried  by  further  appeal  to  the 
Supreme  Courts  the  question  of  jurisdiction  was*  most  elaborately 
discussed,  the  argument  turning  ab  usual,  upon  the  applicability  of  the 
4Bdsloos  of  the  ling^ish  courts  aff^ng  th^  jurisdiction  of  the  Hic^ 
Court  <^  Admiralty.  The  court,  in  an  able  and  lucid  opin^n  pro* 
nounoed  by  Mr.  Justice  NslsoN,  cleariy  demonstrated  that  to  adopt 
these  decbions  as  the  true  test  of  the  extent  of  the  admiralty 
Jori^^lSctkm  of  the  United  States,  would  be  inconsistent  at  onee  with  the 
dictates  of  enU^tened  reason  and  with  its  own  antecedent  decisions ; 
and  the  contract  of  affreightment  being  in  its  nature  a  fit  subject  of 
admiralty  jurisdiction,  it  was  adjudged  to  fidl  within  its  scope,  and  the 
decrse  of  the  drcoit  court  was  affirmed. 

A  suit  in  perwonam  founded  on  a  contiaot  of  affreightment  having 
by  this  decision  been  pronounced  to  be  cognisable  in  the  admindty,  it 
followed  of  neoesnty  that  this  was  true  also  of  suits  of  this  nature 
proaecated  in  rem:  and  aooordhigly  in  Rich  ^  Harrie,  claimant»f 
§e^  T.  Lambert,  12  Howard's  R.,  M7  (19  Curtis's  Deds*  S.  C,  171), 
which  was  a  suit  against  the  ship  to  recover  damages  for  injury  done 
to  the  caigo  in  its  conveyance  ftx>m  Liverpool  to  Ciiarleston,  S.  C,  no 
objection  to  the  jurisdiction  appears  to  have  been  made  at  the 
alignment  of  the  i^ypeal  in  the  Supreme  Court,  nor  is  the  point  of 

jarisdietion  even  alluded  to  by  the  Supreoie  Court  in  pronouncing 
its  decasion* 
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^^^-  I  propose  now  to  deseribe  the  Coatraet  of  Af- 
freightoient^  according  to  the  several  forma  which  it 
aasumea ;  briefly  to  state  the  .geoecai  prineipka  by 
wliich  it  is  goveroad;  and  to  notice,  somewhat  more 
particalarly,  the  few  reported  cases  to  which  it  has 
given  rise  in  the  American  courts  of  admiralty. 

^All  contracts  having  for  their  direct  object  the 
coRveyance  of  goods  by  sea^  fall  nnder  the  g^ieral 
denomination  of  contracts  of  afl&eightment ;  for 
although  freight  in  its  original  and  more  common 
acceptation,  means  the  hiro  which  is  earned  by  the 
transportation  of  goods,  in  its  mone  extensive  sense 
it  is  applied  to  all  rewards  or  compensation  paid  for 
the  use  of  ships(a}.  .v 

When  the  master  and  owners  of  a  vessel  destined 
to  proceed  on  a  particular  voyage,  enter  into  separate 
engagements  with  different  persons  to  convey  their 
respective  goods  to  the  place  of  the  veaBePs  des- 
tination, the  contract  with'  the  several  freighters 
respectively  is  expressed  and. evinced  by  what  is 
Bgjrf  denominated  a  hiU  of  ladmff;.  and  the  ship,  in 
IgoMni  such  caae,  is  called  a  general  ahip, .  The  contract 
is  usually  made  personally  with  the  master,  but  is 
nevertheless  considered  in  law  to  have  been  made 
with  the  owners  also;  and  both  he  and  they  are 
separately  bound,  as  well  as  the  ship  in  specie^  for 

its  performance.  The  bill  of  lading  contains  a 
description  of  the  goods,  and  an  aeknowledgmeit  of 
their  receipt  on  board  in  good  order  at  the  place 
whence  the  ship  is  to  sail ;  the  name  of  the  shipper, 

(a)  Poland  etalyrTke  Freigki  amd  Cargo  cfthe  Spartan^  WWe^a 
R^  134, 138 ;  1  Peten'a  Adnb  Deds.,  906. 
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of  the  ship  and  master,  of  the  plaee  whither  she  is  ^^^^  ^ 
bound;  the  name  of  the  consignee  to  whom  or  to 
wfaoae  order  (the  dangers  of  the  seas  excepted)  the 
goods  are  to  be  delivered  in  theJike  good  order,  on 
payment  of  the  freight,  which  is  usnally  agreed  npon 
and  8tated(a).  This  ia  the  most  common  form  of  a 
bill  of  lading.  It  is  signed  by  the  master  and 
delivered  to  the  freighter.  Sometimes  two,  and 
sometimes  three  bills  of  lading  are  thus  signed  and 
delivered,  of  which  the  merchant  commonly  sends 
one  or  two  to  his  agent,  factor,  or  other  person  to 
whom  the  goods  are  to  be  delivered  at  the  place  of 
destination,  that  is,  one  on  board  the  ship  with  the 
goods,  another  by  the  post  or  other  conveyance ;  and 
one  lie  retdns  for  his  own  security.  The  master 
should  also  take  care  to  have  another  for  his 
own  use. 

When  a  merchant  hires  a  ship,  or  some  defined 
part  of  it,  for  a  voyage  to  one  or  more  places,  the 
contract,  when  in  writing,  is  denominated  a  charter" 
party{i).  When  not  under  seal,  as  in  England  is 
often  the  case,  it  is  there  called  a  menwrcmdum  of 
(Aarter(cy    If  the  contract  is  made  at  the  place  of 

(a)  See  Abbot  on  Shipping,  Boston  ed.  of  1846,  398,  where  the 
waud  ibnn  of  a  bill  of  lading,  snch  as  10  generally  need  in  England,  is 
gi?«n,  and  the  -occasional  Taiiations  of  it  stated  and  ezphdned. 

(6)  FrcNn  '*  the  Latin  words  charta  partita;  the  two  parts  of  this 
and  other  instroments  being  nsnally  written  in  former  times  on  one 
piece  of  parchment,  which  was  afterwards  divided  by  a  straight  line 
art  throogfa  some  word  or  figure,  so  that  one  part  should  fit  and  tally 
wHh  the  other,  as  eridenoe  of  their  original  agreement  and  correspon- 
dence, and  to  prevent  the  frandolent  snbstitation  of  a  fictitloQB 
tastnunent  for  the  real  deed  of  the  parties"  (Abbot  on  Shippingi 
Boston  ed.  of  1846,  315,  316).  (c)  Ibid. 
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Yc^\0  the  owners*  residence,  it  is  osnally  execnted  by  them 
or  some  of  tbem  (and  frequently  by  the  master  also), 
and  by  the  merchant  or  his  agent  In  a  foreign 
port,  unless  the  owners  have  an  agent  at  the  port 
empowered  to  execute  the  instrument  for  them,  it  is 
of  necessity  executed  by  the  master  only,  and  by  the 
merchant  or  his  agent(a).  It  may  be  for  the  entire 
ship,  or  an  entire  part  of  the  ship,  or  for  each  ton  or 
other  portion  of  its  capacity;  and  the  sum  to  be 
paid  for  freight  is  again  either  a  gross  sum  for  the 
whole  voyage  or  voyages,  or  a  particular  sum  for 
every  month  or  week  of  the  ship's  employment 
Sometimes  also  the  freight  is  expressed  to  be  a 
certain,  sum  for  every  ton,  cask,  or  bale- of  goods  put 
on  board;  in  which  case  the  merchant  usually 
covenants  not  to  put  on  board  less  than  a  specified 
number  of  tons,  casks  or  bales;  and  where  the 
payment  is  to  be  by  the  ton  of  goods,  it  is  usual  and 
proper  to  add,  ^and  so  in  proportion  for  a  less 
quantity  than  a  ton(^).'' 
ihT^to  bj  In  England,  this  contract  may  be  by  parol ;  but, 
in  respect  to  foreign  voyages,  at  least,  it  is  a  loose 
and  dangerous  practice.  In  the  river  and  coasting 
trade,  a  formal  instrument  in  writing  is  less  neces- 
sary, and  is  no  doubt  frequently  dispensed  with(o). 
In  The  Phebe{d)^  the  validity  of  a  parol  agreem^it 
of  this  nature  seems  to  have  been  assumed  as 
unquestionable. 

The  usual  stipulations  on  the  part  of  the  owner  or 
master  are,  that  the  ship  shall  be  tight  and  staunch, 

(a)  Abbot  on  Shipping,  Boston  e<L  of  1846,  316.       (6)  Ib^  321. 
(e)  3  Kent'i  Comm.,  3d  ocL,  204.  (d)  Wtn'i  R^  263. 
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fonuahed  with  all  necessaries  for  the  intended  voyage,  ^'^f^:  ^ 
ready  by  a  day  appointed  to  receive  the  cargo,  and 
wait  a  certain  number  of  days  to  take  it  on  board ; 
that  after  lading,  she  shall  sail  with  the  first  fair 
wind  and  opportunity  to  the  destined  port  (the 
dangers  of  the  seas  excepted),  and  there  deliver  the 
goods  to  the  merehant  or  his  assigns,  in  the  same 
condition  they  were  received  on  board ;  and  further, 
that  dnring  the  course  of  the  voyage  the  ship  shall 
be  kept  tight  and  staunch,  and  furnished  with 
sufficient  men  and  necessari^  to  the  best  of  the 
owner's  endeavon(a). 

Upon  the  delivery  by  the  charterer  of  his  goods  gj^^ 
on  board  the  vessel,  in  pursuance  of  a  charter-party 
<^  the  nature  above  described,  the  master  signs  a 
bfll  of  lading  for  them,  as  in  the  case  of  shipments  on 
board  a  general  ship,  the  design  of  a  charter-party 
being  to  secure  the  charterer  the  exclusive  right  to 
the  use  of  the  ship  to  the  extent  and  upon  the  terms 
stipulated,  and  the  bill  of  lading  being  the  evidence 
of  the  shipping  of  the  particular  merchandise,  to  be 
conveyed  in  pursuance  of  the  contract  So  far  as 
the  rights  and  obligations  of  the  parties  are  specified 
in  the  charter-party,  that  is,  of  course,  to  govern  ; 
and  the  parties  are  mutually  liable  to  each  other  for 
the  damages  that  may  accrue  from  any  failure  to 
perform  their  respective  engagements.  Thus,  for 
exaai{>Ie,  the  merchant  is  bound  to  load  and  unload 
the  ship  within  the  stipulated  number  of  days  after 
she  shall  be  ready  to  receive  the  cargo,  and  after 

(a)  Abbot  on  SbipfiiQ&  Boston  ed.  of  1846, 828. 
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to^  !•  ker  arrival  at  the  destined  port(flj) ;  and  the  owner 
is  bmmd  to  take  care  that  his  ship  is  in  readiness  to 
sail,  at  the  time,  and  to  have  her  in  the  condition 
jyg* J^  stipulated.  But,  aside  from  the  express  stipolations 
SbTlluSrSr  of  the  charter-party,  it  may  be  said,  in  general,  that 
mujMC^  Che  rights  and  remedies  of  the  parties  concerned  in 
the  shipment  of  merchandise  in  pursuance  of  it  char* 
teivparty  of  the  kind  now  under  consideration,  are 
the  same  as  in  the  case  of  a  contract  evidenced  by  a 
bill  of  lading  alone  for  the  conveyance  of  goods  in  a 
general  ship.  The  general  nature  of  the  contract, 
in  both  cases,  is  essentially  the  same.  A  eharter- 
party  is  for  the  whole  or  for  a  specified  and 
generally  large  part  of  the  vessel;  and  a  bill  of 
lading  is  for  an  indefinite  and  generally  smaller  por- 
tion of  the  vesseFs  capacity.  Both  contracts,  in  one 
aspect,  are  for  the  hire  of  the  whole  or  a  part  of  the 
vessel ;  both,  in  another  aspect,  are  for  the  convey- 
ance of  nierchandise. '  In  both  cases  the  ship-owner 

(a)  SometiiiieB  %  clause  is  inserted  in  the  chwter^putf  ,  gnmag  to 
the  freighter  a  ri^t  to  detain  the  Tessel  for  these  purposes  a  fbrther 
specified  time,  on  the  payment  of  a  daily  sum ;  and  a  memorandum  is 
sometimes  added  to  a  bill  of  lading  on  board  a  general  ship  to  the  like 
effect,  with  respect  to  the  time  to  be  allowed  for  unloading  tito  cargo 
at  the  port  of  delivery.  The  delay,  and  the  payment  to  be  made  for 
it,  are  both  called  demurrage.  If  the  freighter  or  consignee  detains 
the  ship  beyond  the  period,  or,  when  such  clause  is  inserted  or  memo- 
tandum  added,  beyond  the  two  periods  specified,  he  is  lialile  to  pay  for 
such  detention.  This  unauthorised  delay,  and  the  dami^;es  which  the 
owner  has  a  right  to  daim  on  aooount  of  it,  are  also .  loosely  termed 
demurrage :  but  demurrage,  properly  so  called,  arises  out  of  the  ex- 
press terms  <^  a  charter-party,  or  out  of  ai|  express  stipulation  in  a 
bill  of  lading  entered  into  by  the  master  and  owners,  nmi  adopted  and 
assomed  by  the  consignee  (Abbot  on  Shippmg,  Boston  od.  of  1846, 
324;  id.,  381). 
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is  the  carrier,  and  he  has  a  lien  on  the  merchandise   9^^"^ 


for  the  transportation(a).  And  when  by  the  ehaiN  ^^^^  ^ 
ter-party  the  stipulated  freight  or  hire  is  a  gross  ^^^ 
sum  payable  on  the  completion  of  the  whole  voyage, 
the  homeward  cargo  is  liable  for  the  entire  amount. 
Thus  where  the  charterer  agreed  to  pay  in  fall 
freight  or  hire  of  the  vessel  the  snm  of  six  hundred 
and  fifty  dollars  per  calendar  month,  and  the  biU  of 
lading  declared  that  the  return  cargo  should  be 
ddivered  to  the  shipper  or  his  assigns,  they  paying 
freight,  as  per  charter-party,  it  was  held  that  a  lien: 
attached  to  the  homeward  cargo  for  the  freight  due 
from  the  whole  voyage(J). 

The  merchant  to  whom  the  ship  is  lent  may  lade  ^^''S*'^ 
it  either  with  his  own  goods,  or  if  he  has  not  suffi-  SS^?*' 
dent,  may  take  in  the  goods  of  other  persons ;  or  he 
may  underlet  the  ship  to  another(^).    But  it  is  now  ^^^ 
the  established  law  that  the  goods  of  third  persons  j^^^ 
who  »,  d«pp«,  ™.der  the  charterer,^  liable  to  ** 
the  owner  only  to  the  extent  of  the  freight  payable 
to  the  charterers  on  account  of  such  goods,  as  in 
the  case  of  a  general  ship(6^. 

In  the  case  of  The  IHlnme(e\  after  the  vessel  5»«wor 
was  laden  for  the  intended  voyage  by  the  charterer,  ^"I^H 
the  owner  ordered  the  cargo  so  laden  to  be  put  on  ^^^gJjL 
shore,  and  voluntarily  broke  up  the  voyage.    The  *^*'  ^ 
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(a)  Jhinkwaier  r.  The  Freight  and  Cargo  cf  the  Spartan^  Ware's 
R.,149, 155. 
(ft)  Certain  Logn  of  Mahogany^  2  Sumner's  R.,  589. 

(c)  Abbott  an  Shipping,  Boston  ed.  of  1846,  321. 

(d)  See  The  VakMeery  1  Sumner's  IL,  551,  snd  the  suthorities 
there  died. 

(s)  3  Sunuisr's  IL,  144.         . 


174  ABIORALTF  JURIBDiCrnOir. 

T^t  Mfgo  consisted  of  a  lai^  number  oTcedar  postSi 
wbich  the  charterer  had  entered  into  a  contract 
with  the  goTemment  of  Cuba  to  deliver  at  Havana) 
iind  he  daimed  damages  on  accoont  of  the  loas  of 
the  expeelad  profits  to  be  made  <»i  the  voyage, 
.  ^  4pd  also  for  the  supposed  injury  he  had  austained 

from  his  inability  to  comply  punctiliously  with  his 
oontract  But  Mr.  Justice  Stobt  held  that  these 
iteofB  of  damage  were  not  allowable.  The  doe  peiv 
formance  of  the  voyage  was  subject  to  many  cour 
tbgendes,  and  the  item  of  profits  was  too  uncertain 
initsnaturetoformabasb  of  damages;  and  all  that 
the  libellant  was  fairly  entitled  to  was  a  compensar 
tion  for  his  actual  losses  and  expenses  incurred  in 
and  about  the  voyage,  and  for  his  labor  and  services 
in  procuring  another  vessel,  and  his  reasonable  dis- 
bursements in  vindicating  his  rights  in  the  suit, 
beyond  what  he  would  receive  indemnity  for  in  the 
regular  taxed  costs. 
OMtiMt«r  But  there  is  another  form  of  contract  passing 
^!SSi^  under  the  general  name  of  charter-party,  diflSning 
BO  widely  from  that  here  described,  that  the  learned 
judge  of  the  United  States  for  the  District  of  Maine 
has  not  hesitated  to  speak  of  them  as  ^^  two  kinds 
of  contracts(a).^  Contracts  of  this  nature  are, 
however,  sometimes  so  ambiguously  framed,  as  f# 
render  it  difficqlt  to  decide  to  which  of  these  two 
descriptions  of  contract  they  belong.  The  question, 
it  will  be  seen,  resolves  itself  into  the  inquiry,  who, 
according  to  the  just  interpretation  of  the  instni- 

Bn  149,156. 
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ment^  it  is  to  be  considered  as  the  ^  owner  for  thS  c^-*- 
voyage.^  Judge  Wabb,  in  the  case  jtist  abovt  cited^  SSSaSSi 
has  contrasted  what  he  denominates  the  two  kinds. ^dSl^w 
of  contract  of  charter-party,  and  stated  their  legal 
incidents  with  so  much  precision,  perspicuity  and 
hrevity,  that  I  gladly  avail  myself  of  his  analysis  for 
the  pnrpoee  of  conveying  a  clear  notion  of  the  ntttnre 
and  distinctive  character  of  each.  ^  There  are,'* 
says  he,  ""  two  kinds  of  contracts  passing  nnder  the 
general  name  of  charter-party,  differing  from  each 
other  very  widely  in  their  nature,  their  provisions, 
and  in  their  legal  effects.  In  one  the  owner  lets  the 
use  of  the  ship  to  freight,  he  himself  retaining  the 
legal  possession,  and  being  liable  to.all  the  responsi- 
bilities of  owner.  Hie  master  is  his  agent,  and 
the  mariners  are  in  his  employment,  and  he  is 
answerable  for  their  cond  act.  The  charterer  obtains 
no  right  of  control  over  the  vessel,  but  the  owner 
is  in  fact,  in  contemplation  of  law,  the  carrier  of 
whatever  goods  are  co&veyed  in  the  ship.  The 
charter-party  is  a  mere  covenant  for  the  conveyance 
of  the  merchandise,  or  the  performance  of  the  service 
which  18  stipulated  in  it.  In  the  other,  the  vessel 
is  herself  let  to  hire,  and  the  charterer  takes  her 
iato  his  own  possession.  It  is  a  contract  for  the 
lease  of  the  vessel.  The  owner  part6  with  possession 
and  the  right  of  possession,  and  the  hirer  has  not 
only  the  use  but  the  entire  control  of  the  vessel 
herself  He  becomes  the  owner  during  the  term  of 
the  contract.  He  appoints  the  master  and  mariners, 
and  ifl  fteponsible  for  their  acts.  If  goods  are  taken 
on  freight,  the  fr*eight  is  due  to  him;  and  if  by 
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7^*'  barratry  or  other  miscondoct  of  the  master  or  crew, 
the  shi|»per8  snfier  a  lose,  he  most  answer  for  it  If 
he  riiips  hia  own  goods,  he  is  his  own  carrier.  Under 
a  charter-party  of  the  former  description,  the  char- 
terer may  hire  the  use  of  the  whole  veasel,  and  it 
Qiay  be  employed  in  carrying  his  own  goods,  or  the 
goods  of  other  merchants  on  freight.  His  own  goods 
become  liable  to  the  owner  of  the  veesel  for  the 
charter,  to  the  fall  extent  of  their  valne ;  and  though 
he  is  entitled  to  the  fright  of  the  goods  shipped  by 
the  sob-freighters,  the  owner  of  the  ship  has  a  lien 
on  that  freight  for  the  charter  of  the  vessel,  and  his 
lien  extends  to  each  sub-freighter  for  the  amoont  of 
freight  dne  on  his  shipment  This  was  the  ded^on 
in  the  case  of  I^avl  v.  Birch  (2  Atkins,  621),  and  it 
has  ever  ubce  been  held  to  be  law  (Holt,  Law  of 
Shipping,  471).  It  is  recognized  in  Ovristie  v. 
'  Leioia  (2  Brod.  &  Bing.,  410),  and  in  FwUk  v.  East 
India  Gon^mvy  (4  Bam.  &  Aid.,  630).  In  a  charter^ 
party  of  the  second  kind,  npt  only  the  entire  capadty 
of  the  ship  is  let,  bat  the  ship  itself  and  the 
possession  is  passed  to  the  charterer.  The  entire 
control  and  management  of  it  is  given  np  to  him. 
The  general  owner  losee  his  lien  for  freight,  bnt 
the  lien  itself  is  not  destroyed;  the  charterer  is 
sabetituted  in  his  place,  in  whose  favor  the  lien 
cotttinnes  to  exist  when  goods  are  taken  on  freight. 
Bat  the  general  owner  has  no  remedy  for  the  charter 
of  hia  vessel,  bat  his  personal  acti 
of  the  charter-part^.  It  is  a  cc 
trasta  the  personal  credit  of  th< 
principles  appear  to  be  firmly 
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cases  <3ted  at  the  argnmene    Afker  remarking  upon  .  o^-  ^ 
several  English  cases,  and  referring  to  the  review  by 
Hoi/r,  in  his  Law  of  Shipping,  460-4^1,  he  states' 
the  result  to  be,  ^Hhat  a  ship  may  be  so  let  to^hire 
as  to  constitute  the  chiarterer  owner  under  the  ^ 

charter-party,  provided  such  appears  to  be  the  < 
intention  of  the  parties ;  and  that  this  intention  may 
be  odlected  either  from  the  necessary  Mx>nstruction  - 
of  the  terms  oS  the  instrument,  or  from  the  nature  of 
the  service  for  which  she  is  hired:  But  the  right 
of  the  owner  is  strongly  favored ;  and  while  he 
appoints  the  master  and  crew,  his  lien  for  freight 
can  only  be  .excluded  ^by  the  most  express  and 
absolute  terms  of  the  charter-party,  or  by  unavoidable 
implication.'  But  there  is  no  case  where  theowner^s 
lien  has  be^  sustained,  unless  where  he  retained  the 
posseasioa  by  the  aj^intment  of  the  master*" 

It  has  already  been  remarked  that  this  is  the  first  aai^a^. 
reported  American  case  of  a  suit  in  the  admirality  ^^^^ 
on  a  conti'act  of  affi*eightment ;  and  it  is  needless,  ^^eXi 
therefore,  to  add,  that  it  was  the  first  in  which  it  ^^.*'".* 
became  necessary  to  apply  the  principles  laid  down 
m  the  foregoing  extracts  from  the  opinion  of  Judge 
WauA.    It  was  a  suit  on  a  charter-party,  by  which  FmgMaM 
the  owners  let  to  freight  the  whole  of  the  vessel,  for  ^j^J^ 
a  voyage  to  be  n^e  by  the  charterer  to  one  or  *^' 
mcnre  ports  in  the  Western^  Canary  and  Madeira 
islands,  and  back  again  to  her  port  of  discharge  in 
the  United  States,  and  to  Portland.    The  owners 
covenanted,  that  in  and  during  the  voya^,  the 
vessdL  should  be  tight,  staunch  and  strong,  and 
snfficieiitly  tackled  and  appareled  for  such  a  ship 
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^^^  .  and  voyage ;  and  that  \t  should  be  lawfbl  for  the 
ireighteiB  or  their  q^ents  or  factors,  as  well  at  Pori- 
land  as  in  foreign  ports,  to  pat  on  boaM  soch  loading 
and  goods  as  they  should  think  proper,  contraband 

^  .'.  excepted.  On  the  part  of  the  charterers,  it  was 
agreed  that  they  should  pay  for  the  full  freight  or 
hire  of  the  b|ig,  a  certain  sum  per  month  during  the 
time  of  the  service,  in  thirty  days  after  the  termina- 
tion of  the  voyage,  and  pay  the  charges  of  victoiding 
and  manning,  and  all  other  charges,^  and  deliimr  the 
brig,  on  her  return  to  Portland,  to  the  owners  or 
their  order.  One  Of  the  owners  was  named  in  the 
charter-party,  as,  at  the  time,  master,  and  it  was 
contemplated  by  the  parties  that  he  should  continue 
to  act  in  that  capacity  on  the  voyage.  This  circum- 
stance was  relied  on  by  the  owners  as  evidence  that 
they  did  not  intend  to  part  with  the  possession  of 
the  vessel.  Another  master  was,  however,  in  fact^ 
appointed;  the  right  of  appointing  him  being 
claimed  and  exercised  by  the  charterers.  The 
learned  judge  was  clearly  of  opinion,  that,  according 
to.  the  just  construction  of  this  contract,  it  was 
a  letting  of  the  ship  to  hire,  and  not  a  mere 
contract  for  the  conveyance  of  mercjiandise ;  that 
X  the  charterers  were  to  be  considered  as  having  the 
possessicm  and  control  of  the  vessel,  and  as  owners 
for  the  voyage ;  and  consequently  that  the  gen^^l 
owners  had  no  lien  on  the  cargo  for  the  stipulated 
hire  of  the  ship. 
SfmSr      -^^  Vohmteer  cmd  Oargo(a)  was  a  case  of  th^ 

(a)  1  Sottuier's  IL,  551. 
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like  nature,  and  involved  the  same  question.  By  <^^  *^ 
the obarter-paity,  the  whole  vessel  was  bythe lil^ 
lant  let  to  hire^  except  the  cabin,  which  was  reserved 
for  the  xme  of  the  master,  and  the  room  under  declt 
which  might  be  necessary  for  provkions,  wood^  ^  ^ 
water  and  cables*  The  covenants'  relative  to  the 
condition  and  eqoipmentof  the  vessel,  andtoi;he 
right  of  the  charterer  to  take  merchandise  on  boards 
wei^  the  same  as  in  the  case  of  The  Spwrimu  The 
libeUbnt  was  to  victual  and  man  the  vessel  during 
the  voyage ;  and  the  other  charges,  port  charges, 
pilotage,  etb^  were  to  be  borne  by  the  charterer^ 
For  the  freight  or  hire  of  the  vessel,  the  charterers 
were  to  pay  £>ur  hundred  dollars  a  month. 

In  nearly  all  the  circumstances  upon  which  the 
question  of  ownership  for  the  voyage  depends,  this 
contract,  it  will  be  noticed,  was  the  opposite  of  that 
in  2  he  /^xxrtcm.  The  Aiaster  was  appointed  by  the 
owner,  and  the  vessel  was  to  be  equipped,  manned 
and  victualed  by  him,  and  at  his  expense  during  the 
voyage.  It  is  true,  as  the  court  remarked,  it  was 
said  in  the  instrument  that  he  had  letten  to  freight 
the  whole  vessel  for  the  voyage,  and  that  these 
words  might  seem  to  import  a  demise  or  grant  of 
the  vessel,  and  not  a  mere  covenant  for  the  convey- 
ance of  merchandise ;  but  in  point  of  fact  the  whole 
vessel  was  not  let,  for  the.  charter-party  contained 
an  express  excepdoa  of  the  cabin  and  certain  por* 
tions  of  other  rooms  under  deck.  The  general  Tke^mmi 
owner  was  accordingly  held  to  be  owner  for  the  U;*^;^ 
voyage.  The  views  taken  of  the  question,  and  the  '•^ 
principles  implied  to  it  by  Mr«  Justice  8tobt,  he 
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T^K  considered  to  have  he&i  i^ready  ezpreesly  sanctioned 
by  the  Supreme  Court  of  the  United  States :  and  he 
r^erred  particularly  to  Hboe  v*  Gr$mMna7i(a)j  in 
which  that  court,  ^^  under  circumstancea  far  leaa 
cogent  and  e2q)Te6siye,^  held  the  general  owner  to 
be  owner  for  the  voyage;  and  t(»  Marscardi^  ▼. 
The  Cheeapeake  Insuranoe  Qnnpan^(b)^  wlaGk  he 
conmdered  to  be  almost  identical  with  l^e  case 
before  him,  and  in  which  the  distinction  in  question 
u  laid  down  in  the  foUawing  terms:  -A  person  may 
be  owner  for  the  voyage,  who,  by  contract  with  the 
general  owner,  hires  the  ship  for  the  voyage,  and  has 
the.  exclusive  possession,  command  and  navigation  of 
the  ship.  But  where  the  general  owner  retains  tilie 
possession,  command  and  ^navigation  of  the  ship, 
and  contracts  to  carry  the  cargo  on  freight  for  the 
voyage,  the  charteivparty  is  considered  as  a  mere 
afireightmenty  sounding  in  covenant ; .  and  the 
freighter  is  not  clothed  with  the  character  or  legal 
responsibility  of  ownership" 

In  the  case  of  Obtain  Logs  of  Mo^nogany(c)^  Ito 
doctrine  was  again  discussed  by  Mr.  Justice  Stobt  ; 
and  he  lays(  down  the  prindple  that  the  question  of 
ownership  for  the  voyage  depends  upon  all  the  terms 
of  the  charter  party  taken  together,  and  that  if  the 
intention  of  the  parties  in  this  respect  seems  doubtful 
ae^S^i^  on  the  jGftce  of  the  instrument,  the  general  owner  is 
to  be  deemed  to  continue  owner  for  the  voyage. 
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(a)  1  Cnaich'8  R.,  214.  (Cnr&'s  Decia  S.  O^  397). 
(Z»)  8  Oranch'fl  R.,  39  (3  Curtie'e  Decis.  S.  C,  15).    See  also  Grade 
T.  Palmer,  8  Wheaton's  R.,  605  (Gortis'B  Deds.  S.  0.,  523). 
(€)  2  Samneirt  R.,  589. 
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Hk  decieion  tamed  upon  tjiis  principle ;  for  he  held   Q"^-  ^ 
the  abeolate  owner  to  be  owner  for  the  voyage,  on 
the  ^oond  iimA  from  the  obscurity  of  the  phrases 

from  the  Tarions  clauses  of  the  charter-party,  it 
was  really  somewhat  di£Glcnlt.  to  say  what  was  the 
absolute  intention  of  the  parties(a). 

(a)  In  Cahin  v.  Newberry,  6  Bllgh's  R.  (N.  S.),  189,  Lord  Tkn- 
TKRDEtfy  in  moying  fot  the  affirmance  of  tB/e  judgment  of  the  Hx- 
cheqner  Chamber,  used  the  following  language :  **Two  propodtions  of 
law  are  dear,  as  aj^licable  to  a  case  like  the  present.  The  first  is  the 
common  case  of  goods  shipped  on  board  of  a  yessel,  of  whidi  the  s^p- 
ment  is  acknowledged  bj  a  bill  of  lading,  signed  by  the  master,  that, 
if  the  goods  are  not  delivered,  the  shipper  hto  a  light  to  maintain  an 
action  against  the  owner  of  the  cAiip.  The  other  proposition,  whldi 
is  equaUj  dear.  Is  this,  that  if  the  person  in  whom  the  absolute 
property  of  the  Mp  is  Tested,  charters  that  ship  to  another  for  a 

K. 

particular  voyage,  although  the  absolute  owner  ^>pofnt8  the  master 
and  crew,  and  finds  provisions  and  ever3rthing  else,  and  is  to  receive 
from  the  'ciiarterer  of  the  ship  a  certain  sum  of  money  for  the  use  and 
lure  of  the  ship,  an  action  can  be  broufflbt  only  agiunst  the  person  to 
whom  the  absolute  owner  has  chariered  the  ship,  and  who  is  considered 
the  owner  pro  tempore,  that  is,  during  the  voyage  for  whidi  the  ship 
is  ehartered.  In  sui^lb  a  case,  the  action  cannot  be  muntained  against 
the  person  who  has  let  out  the  ship  cm  charter,  namely,  the  absolute 
owner." 

Mr.  Justice  Stort,  in  delivering  his  ju<]^meQt  in  the  case  last  cited 
in  the  text,  after  quotii^  these  remarks  of  Lord  Txntebdxh,  proceeds 
to  observe,  that  <<  according  to  this  decision^  the  &ct  that  the  absolute 
owner  appoints  the  master  and  crew,  and  finds  provisions  for  the  voyage, 
win  not  alone  control  the  other  words,  if  there  is  by  them  a  deat 
letting  to  charter  of  the  whole  ship ;  bnt  the  charterer  will  be  deemed 
the  owner  for  the  voyage.  On  the  other  hand,  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Mancardier  v.  The  Queapeake 
huurance  Company  (8  Cranoh,  49),  where  the  same  <inestion  arose, 
ysed  the  fallowing  language :"  (quoting  the  passage  from  that  case 
given  in  ^  text.)  And  he  adds:  << Perhaps  there  is  no  real  discre- 
pancy between  the  doctrines  held  in  each  of  these  cases ;  and,  with 
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^^^'        In  WeN>  a  (Ay.  Pei^c^a\  the  master  had  made 
owM  or  •    a  verbal  agreement  ^th  the  owners  of  the  vessel  to 
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fSrS^SSSi  n^^»Me .  to  tbe  fikBto,  etdi  OMT- be  perfectl J  eoReo^  In  tlie  fon&er 
OMe  the  BMter  was  the  Gbarterer,  and  not  the  abeolu^o  owner  \  in  the 
latter,  the  master  was  the  absolute  owner,  and  entered  into  the  charter- 
part  j,  he  being  to  continne  master  during  the  Toyage.  The  diarter- 
parties,  too,  contained  Terj-  diflbrent  and  spedai  proraioaB.  In  the 
former  case,  although  there  were  express  words  of  demise,  yet  the 
oonrt  thought  that,  upon  the  whole  terms  of  the  instrument  taken 
together,  there  was  in  effect  a  letting  of  the  whole  ship  to  the  master 
for  the  Toyage,  notwithstanding  she  was  to  b^  yidtualed  and  manned 
at  the  expense  of  the  absolute  owner.  But  if  there  be  any  real  discre- 
pancy  between  these  cases^  I  \a,y^  no  difficulty,  independently  of  my 
official  duty  to  obey  the  decisbns  of  the  Supreme  Court,  in  saying 
that  I  deem  the  Ameiioan  decision  built  upon  the  more  solid  and 
satisiactoiy  distinction.  I  agree  that  it  is  not  indispensable,  to  con- 
stitute the  flharterer  the  owner  for  the  voyage,  that  express  terms  of 
demise  and  letting  of  the  whole  ship  should  appear  on  the  fiu»  of  the 
charter-party ;  but  that  it  may  be  gathered,  as  a  restdt,  4?om  the  whole 
stipulations  in  the  instrument.  I  also  agree  that  the  dause  that  the 
absolute  owner  shall  appoint  the  master  and  crew,  and  yictual  and 
proTision  and  equip  the  ship  during  the  royage,  is  not  of  itself  neces- 
earily  condusive  that  he  retains  the  ownership  during  the  voyage ; 
and  that  the  provision  is  controllable  by  the  other  stipulations,  showing 
a  dear  intention  that  the  charterer  shall  be  owner  for  the  voyage* 
But  I  do  c(msider  such  a  stipiilation  as  very  strong  mimoL  faeie 
evidence  in  ikvor  of  the  absolute  owner,  that  he  is  deemed  to  be  the 
owner  ibr  the  voyage,  and  that  it  will  require  very  cogent  dream- 
stances  to  overcome  it.  In  short,  it  appears  to  me,  that  if  the  absolute 
owner  does  retam  possession,  command  and  oonttd  of  tiie  navigation 
of  the  ship  during  the  .voyage,  and  the  master  is  deemed  his  agent9 
actmg  under  his  instructions  for  the  voyage,  though  authorixed  and 
required  to  ftdfll  the  terms  of  t&e  chartet^party,  the  absolute  owner 
must,  under  such  drcumstanoes,  be  still  deemed  owner  for  the  voyage, 
and  be  liable  as  such  to  all  persons  who  do  not  contract  personally  and. 
exdusively  with  die  charterer  by  a  sub-eontract  with  the  latter, 
knowing  his  rights  and  character  under  tiie  diarter^party .  This  seems 
to  me  the  natural,  and,  indeed,  the  necessary  result  of  the  doctrine 

(a)  15  Law  Reporter  (5  N.  S.),  9. 
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Bail  her  on  sliares.  He  was  to  victual  end  nuui  the  ^j^  *• 
vessel,  and  pay  one-half,  the  port  charges.  He  was 
to  have  fidl  HJ^erty  to  employ  the  vessel  according^ 
to  his  own  will,  aiid  he  and  the  owners  wwe  to  share 
the  gross  earnings  equally.  The  action  was  against 
the  owners  for  supplies  famished  to  the  master  while 
saSing  the  vessel  under  that  agreement,  and  Mr. 
Justice  CuBXEs  held  the  master  tabe  owner  jpm  hoc 
vicej  and  that  he,  and  not  the  general  owners,  was 
accordingly  responsible  for  the  supplies.  The  true 
question  in  the  case  before  him,  as  in  all  similar 
cases,  he  conceived  to  be  whether  the  master  could 
properly  be  regarded  as  having  stood  towards  the 
general  owners  in  the  radiation  of  an  agent  towards 
his  principal*  Ordinarily  the  laif  infers  this  relation 
jBrom  that  of  master  and  owner,  and  holds  the  latter 
responsible  for  the  contracts  of  the  former  accord- 
iqgl^, .  upon  the  funiliar  principles  of  the  law  of 
agency.  But  the  relation  of  principal  and  agent 
between  the  general  owner  and  the  master  may  be 
superseded  by  clothing  either  the  master  or  a  third 

ttktbd  in  Muncardier  ▼.  Hie  Chetctpeake  Inmirance  Company  (8 
Cnndi's  R.,  49),  and  fiPIntyre  r.  Brovms  (1  Johnson's  B.,  229),  and  « 
Oraeie  t.  Palmer  (8  Wheaton's  R.,  632,  633 ;  S.  C,  4  Wssh.  Oi]r.  R., 
110).  Tbe  same  Yiew  is  taken  by  Mr.  Ohanoellor  Kent,  in  his  yery 
learned  Commentaries ;  and  it  stands  oonflrmed  bj  th^  decision  of 
Ta^gart  t.  laHng  (16  Massachusetts  H^  336),  and  In  (2ark9on  ▼. 
JEtfet  (4  €k»wen's  R.,  478).  iij  brother,  Mr.  Jostioe  Washiitotok,  in 
his  coooBllent  opinion  in  the  case  of  Grade  v.  Pahner,  has  coDeeted  the 
main  anthorities,  and  commented  on  the  tme  results  to  be  deduced 
tea  them  with  his  usual  deamess  and  aocunK^ ;  and  the  Supreme 
Omt  supported  and  i^nMd  biB  opinion.  So  that  whateTer  minute 
dttferaooes  or  distinctions  or  discrepancies  are  found  hi  the  English 
cases  on  this  subject,  in  j^kmerica  there  is  a  giepeiil  uniformity  of ' . 
deebion  vpon  the  principles  and  distinctioRS  already  stated." 
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^^l*"  person  with  n  special  ownersliip,  leaving  in  -the 
general  owner  only  an  interest  in  the  natore  of  a 
^evension.  In  such  a  case  the  special  owner  stands 
as  principal,  in  law  as  well  as  in  fact,  with  respect 
to  the  employment  and  nieivigation  of  the  vessel 
And  sndi  the  learned  judge  held  to  be  the  nature 
and  effect  of  the  agreement  between  the  general 
owner  and  the  master  in  the  case  before  him. 
.    In  The  Ph^)e{a\  the  important  question  arose, 


SmionS^  whether,  when  by  the  terms  of  the  charter-party 
S!^iS5?  the  charterer  is  constituted  ovmsr  i6r  the  voyage,,  a 
subehipper  nevertheless  acquires  a  lien  on  the  ship 
ibr  his  damages  in  caseof  the  loss  of  his  goods.  The 
question  was  thoroughly  examined  and  discussed  by 
Judge  Waee,  both  upon  principle  and  authority ; 
and  his  decision  was  in  favor  of  the  existence  of  the 
lien.  It  was  conceded  that  in  such  a  case  no  direct 
personal  responsibilty  was  incurred  by  the  owner; 
the  general  principle  beings  that  when,  by  a  contract 
of  charter-party,  the  charterer  takes  the  vessd  into 
his  own  possession  and  control,  and  navigates  her  by 
his  owti  master  and  crew,  he  alone  is  responsible  for 
the  acts  of  the  master ;  and  that  this  ^jprinciple  is 
equally  applicable,  although,  as  in^  the  case  before 
the  court,  the  owner  may  be  so  far  interested  in  the 
voyage  that  he  receives  for  the  hire  of  the  vessel  a 
certain  proportion  of  her  earnings,  instead  of  a  fixed 
sum;  for  although  this  mode  of  determining  the 
hire  of  the  vessel  gives  to  the  contract  the  aspect 
of  a  partnership  transaction,  it  is  held  not  to  draw 


{a)  Ware^s  B.,  263. 
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after  it  the  consequences  of  a  partnership,  but  is  <'^*' 
considered  merely  as  an  equitable  mode  of  ascer- 
taining  the  teal  value  of  the  use  of  the  vessel.  It 
WEB  insisted  by  the  counsel  for  the  respondent,  that 
the  admitted  exemption  of  the  owner  from  personal 
responmbility  extended  also  to  his  property;  and 
the  argument  was,  that  the  liability  of  the  vessel  is 
merely  collateral  or  accessory  to  that  of  the  owjaer,  ' 
and  stands  in  the  nature  of  a  surety  or  pledge. 
Judge  Wabs  held  the  objection  to  be  untenable 
upML  two  grounds.  In  the  first  place,  he  said, 
admitting  the  liability  of  the  vessel  to  be  not 
primary  but  collateral,  it  must,  ih  the  case  before 
him,  be  deemed  to  be  collateral  to  the  personal 
responfiibility  of  the  charterer.  It  was  he,  who,  for 
tioA  purpose,  was  to  be  considered  the  owner :  he 
was  the  exercitor,  and  it  was  to  the  quality  of  exer- 
dtor  or  employer,  and  not  to  that  of  proprietor,  that 
the  liability  attached.  But  he  held  the  argument 
to  be  founded  on  a  misconception  of  the  true  prin- 
ciples of  the  law.  The  rule  by  which  the  vessel  is 
bound  in  specie  for  the  acts  of  the  master,  was  niot 
derived  from  the  civil  law,  but  had  its  origin  in  the 
maritime  usages  of  the  middle  ages.  It  was  »to  these 
usages,  therefore,  that  we  must  look  to  ascertain  its 
true  character;  and  tracing  back  the  rule  to  its 
source,  the  learned  judge  proceeded  to  show  that 
the  liabOity  of  the  vessel,  instead  of  being  merely 
oollftteral  or  accessory  to  that  of  the  owner,  was 
originally  the  primary  liability ;  that  of  the  owner 
being,  not  personal,  but  merely  incidental  to  his 
ownership,  and  limited  to  the  value  of  the  ship,    > 
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^^^  The  natare  of  the  lien  remainB  unchanged;  and 
thovgh  in  England,  fi^m  th^  limited  jnriadietion  of 
the  admiralty^  the  shipper  cannot  have  the  fiall 
benefit  of  it^  in  this  conntry  it  is  not  only  acknow- 
ledged, but  is  enforced  by  our  courts  of  admiralty. 
The  principle  is,  that  whoever  deals  with  the  master, 
in  all  cases  where  he  is  acting  witiiin  the  scope  of  his 
authority  as  master,  is  entitled  to  look  to  the  ship  as 
security;  and  the  authority  of  the  maeter  to  bind 
'  the  vessel  is  the  same,  whether  he  is  appointed  by 
the  owners,  or  the  ship  is  let  to  him  by  adiarter- 
party.  Applying  these  principles  to  the  case  before 
him,  Judge  Wars  accordingly  held  that  there  was 
no  foundation  in  authority  for  the  distmction  inffisted 
upon  by  the  respondent's  counsel ;  and  he  was  of 
opinion,  moreover,  that  it  was  equally  uofounded  in 
reason  and  mercantile  policy.  If  this  jHivilege  is 
given  as  an  additional  security  to  the  mjerchant,  the 
'  reason  for  it  is  quite  as  strong,  to  say  the  least, 
when  the  ship  is  employed  under  a  charter-party,  as 
when  it  is  employed  by  the  owner.  The  owner  has 
his  reniedy  against  the  diarterer. 

The  Qie&ttLs(a)j  on  appeal  before  Mr.  Justice 
Stobt,  under  one  of  its  aspects,  presented  a  similar 
question.  But  it  was  at  least  doubtftil  in  that  case, 
whether  the  charterer  was  to  be  deemed  owner 
for  the  voyage ;  and  the  charter^arty,  moreover, 
contained  an  express  stipulation,  pledging  the  vessel 
for  the  due  fulfilment  of  the  contract  with  the  shipjMr. 
Mr.  Justice  Stobt  therefore  contented  himself  with 

(a)  2  Story's  E.,  8L 
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asBerting  the  validity  and  rafflciency  of  this  stipu-  <bap.^ 
latioii,  and  npheld  the  lien  on  this  gronnd.    The  case 
may,  on  this  account,  be  regarded  as  falling  short  of 
the  doctrine  of  The  Pkebe^  although  it  is  not  supposed 
to  omtain  anything  adverse  to  that  doctrine. 

But  in  a  later  case,  the  question  having  been 
bronght  to  the  cc»isideration  of  the  Snpreme  Court, 
has  there  been  definitively  settled  in  conformity 
with  the  decision  of  Judge  Wabx  in  The  Ph^. 
Contracts  of  affireightment  entered  into  with  the ' 
master  in  good  faith,  and  within  the  scope  of  this 
apparent  authority  as  master,  were  held  to  bind  the 
vessel  to  tiie  merchandise  &r  the  performance  of 
such  contracts,  wholly  irrespective  of  the  ownership 
of  the  vessel,  and  whether  the  master*be  the  agent 
<tf  the  general  or  of  the  special  owner.  If  the  general 
owner  has  allowed  a  third  person  to  have  the  entire 
control^  management  and  emplo3rment  of  the  vessel, 
and  thus  become  the  owner  jpro  hoc  vice^  the  general 
owner  must  be  deemed  to  consent  that  the  special 
owner  or  his  master  may  create  liens  binding  oh  the 
interest  of  the  general  owner  in  the  vessel,  aasecurity 
for  the  performance  of  such  contracts  of  afflreight- 
ment{^); 

Bat  this  presumption  may  be  repelled  by  proof  ><^  »•  >^ 
that  the  bill  of  lading  was  designed  to  be  an  S£2.^^ 
instrument  of  fraud.    Thus  where  the  master  of  the 
lE^edal  owner,  at  his  instance,  had  signed  bills  of 
lading  for  property  not  shipped^  it  was  held  that  the 
general  owner  was  not  estopped  from  alleging  and 

(a)  Sdboofier  Freeman  y.  Buekkighaiih  IS  Howard**  B.,  182. 
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.▼^1  proviiig  the  fitiud,  although  the  libellants,  as  <x>ii- 
sigtttfes  named  in  the  bilk  of  lading,  had  in  good 
fidth  made  adrancea  thereon;  and thealleged  fraud 
haying  been  sabetantiated,  it  was  held  l^tt^fc  no  lien 
had  adsraed.  The  result  would  have  been  the  same 
if  it  had  appeared  that  the  master  was  cognizant  of 
the  fraud,  or  had  committed  it  alone;  nor,  in  the 
latter  case,  would  a  li^i  have  been  created  on  the 
interest  of  the  general  owner  if  the  master  had  been 
^^dinted  by  him(a). 
unjrf^  The  lien  which  the  owner  has  upon  the  goods 
shipped,  for  the  freight  due  thereon,  like  other  legal 
rights,  or  privileges,  may  be  waived  by  consent, 
express  or  implied ;  and  in  a  case  of  charter-parties, 
it  often  becomes  a  question,  whether  the  stipidations 
are,  or  are  not^  inconsistent  with  the  existence  of  the 
lien.  I^  for  instance,  the  actual  delivery  of  the 
goods  ia^  by  the  terms  of  the  charter-party,  to  precede 
the  payment  of  the  freight,  the  just  inference  is  that 
the  owner  has  been  content  to  look  to  the  personal 
responsilHlity  of  the  merchant ;  but  the  ofiua 
probcmM  to  establish  a  waiver  or  extinguishment  of 
the  Hen,  r^ts  upon  the  8hipper(i). 

Two  cases  in  admiralty,  depending  on  this  doctrine 
of  implied  waiver,  have  been  decided  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts.  The  first  is  that  of  The  Volunteer 
and  Oa/rgo{c\  in  which  the  charteivparty  was  for  a 
voyage  from  Boston  to  Hayana;  and  the  charterers 

(a)  Sehwmer  Freeman  t.  Buekiingham^  18  Howani's  R.»  182. 
(5)  Oriain  Lo^  of  Mahogany^  2  Somnei's  R.,  589, 594 
(c)  1  fikoBiiAr's  R.,  551. 
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agreed  to  pay  in  full  for  freight  or  hire,  at  the  rate  ^^^^^  ^ 
of  four  hundred  dollars  per  month,  withm  ten  day^ 
after  the  retvjKn  of  the  i)e98d  to  Bo^ton^  or,  in  case  of 
loss,  to  the  time  she  was  last  heard  of  The  parties 
also  mutually  bonnd  themselves  personally,  and  • 
eqpedaUy  the  owner  bonnd  the  schooner,  and  the 
charterer  the  goods  to  be  laden-  on  board,  in  the 
penal  sum  of  two  thonsand  dollars,  for  the  fiaithfnl 
performance  of  their  respective  engagements.  The 
question  was  whether  the  allowance  of 'ten  days,  as 
above  mentioned,  for  the  payment  of  freight,  implied 
a  waiver  by  fhe  owner  of  the  lien  which  he  would 
otherwise  have  had  upon  the  return  caigo  for  the 
stipulated  hire.  Mr«  Justice  Stobt  held  that  it  did 
not  From  the  latter  clause  of  the  stipulation  in 
question,  by  which,  in  case  of  loss,  the  ten  days 
were  to  commence  running  from  the  day  when  the 
vessel  was  last  heard  of^  it  was  apparent  that  the 
payment  of  freight  was  not  in  every  event  to  be 
contingent  on,  or  subsequent  to,  the  delivery  of  the 
cargo;  nor  did  the  other  dause,  by  any  means, 
neoeesarily  carry  with  it  any  implication  that  the 
cargo  was  to  be  del4/vered  be£3re  the  payment  of 
freight.  Fifteen  and  sometimes  twenty  days  are  by 
our  laws  allowed  at  the  custom-house,  for  the  entry 
and  dischai^  of  the  cargo.  An  unlivery  might 
therefore  be  lawfully  postponed  beyond  the  ten  days 
after  the  return  of  the  vessel,  when,  by  the  terms  of 
the  charter-party,  the  freight  would  become  due; 
and  although  the  delivery  must  be  within  a  reason- 
able time,  Mr.  Justice  Stobt  was  of  opinion  that  a 
time  short  of  that  allowed  by  statute  for  unlivery  of 
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the  cugo  oould  not  be  deemed  unreasonable.  The 
paitiee  had  not  stipnlated  for  a  d^very  ef  the  cargo 
^thin  ten  days,  oor  for  any  delivery  at  aU  without 
p^yuMExt  of  freight;  and  even  if  they  were  iinlivered 
within  the  ten  days,  on  wliat  gronnd  could  the  oonrt 
say  that  they  might  not  be  retained  by  the  owner 
nntil  the  lapse  <^  that  period,  mdess  the  freight 
was  paid  or  secaredt  These  reasons,  alone,  seem 
to  have  been  considered  by  Mr.  Justice  Siobt 
snfficient  for  holding  the  lien  not  to  have  been 
abandoned.  But  the  case,  he  said,  did  vfot  rest 
merely  upon  negative  inference;  for  the  charter- 
party  ccmtaiaed  a  clause  expressly  binding  the 
cargo:  and  notwithstanding  what  was  said  by  the 
court  of  King's  Bench  in  the  case  of  Birley  ▼. 
*  Gladstone  (3  M»  A  Belw.  R,  205),  he  was  of  opinion 
that  this  clause  contained  an  express  contract  tar  a 
lien  for  the  freight ;  but  if  it  did  not,  he  held  it 
to  be  at  least  sufficient  to  repel  any  inference  of 
intentional  waiver. 

The  other  case  above  alluded  to,  is  that  of  Oertam 
Jjogs  of  Mgihogcmy{a!).  The  clause  in  the  charter- 
party,  relied  upon  by  the  respondent  as  a  waiver  cv 
displacement  of  the  owner's  lien,  was  that  by  which 
it  was  stipulated  that  t^efreight  should  be  paid  ^  m 
five  days  after  her  [the  brig's]  return  to  and  ii^ 
diarge  stBoBtoaot.^  The  argument  of  the  respondent 
was,  that  ^discharge,''  as  there  udedj  imported,  not  a 
mere  unlading  of  the  cargo,  but  an  actual  delivery 
therec^  to  the  charterer  or  owner  of  the  goods. 


(a)  2  8iimiier'«  R.,  589. 
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But  Mr.  Justice  Stobt  said,  that  in  a  general  sense,  os£.4.\ 
as  well  as  in  a  nautical  sense,  the  proper  meaning  of  . 
the  word  "dischai^e,''  wiA  reference  to  a  cargo,  is 
to  nnlade  it  from  the  ship.  So  it  was  defined  in 
Johnscoi's  Dictionary,  and  in  Falconer's  Marine  Die* 
tionary.  This  meaning  ought  therefore  to  govern 
the  rights  of  the  parties,  unless  a  different  use  of  the 
word  was  manifestly  intended  in  the  elaose  in  ques* 
tion;  and  lie  saw  no  reason -foT  such  a  oonstrwtion.  . 
On  Ae  eonttary,  he  wiu3  of  opinion  that,  from  the 
circumstances  of  the  oase^  it  might  reasonably  be 
]»wumed  to  have  been  the  intention  of  the  parties 
toiMetheword  in  its  appropriate aeDse.  ."Itwas 
well  known^"  he  said,  ^  that  the  goods  of  the  shipper  • 
may  not  only  be  detained  for  freight,  properly  so 
called,  but  also  for  the  hire  agreed  to  be  paid  by  th# 
shipper  under  a  charter-party  for  the  use  of  the  ship, 
if  the  owner  of  the  ship  retains  possession  of  the 
cargo ;  and  that  the  shipper  pannot  <»dinarily  insist 
on  the  delivery  of  the  goods  to  him^  until  the  fr^ht 
or  hire  is  paid  or  secured  according  to  the  terms 
<^  the  agreement.  But^  then,  the  owner  is  not  at 
liberty  to  insist  that  the  goods  shall  not  be  landed 
before  such  payment  or  security  is  made.  On  the 
eontrary,  the  shi{^>er  has  a  right,  as  it  shoidd  seem, 
by  the  maritime  law^  to  insist  upon  examining  the 
goods,  after  they  are  unli vered^  in  order  to  ascertain 
whether  they  are  daonaged  or  notj  before  he  makes 
himself  liable  at  all  events  for  the  freight.  Under 
these  circumstances,  an  unlivery  of  the  cargo  becomes 
pofectly  proper;  and  after  it  is  made,  the  owner  of 
the  ship  has  a  right  to  detain  it  in  his  eostody,  until 
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▼^^  the  payment  of  or  fleeority  for  the*  freight  So  tiie 
law  IB  laid  down  in  Lord  TsErrxBDSN's  Treatise  on 
Shipping  (Abbot  on  Shipping,  Part  m.,  oh.  8,  §  11, 
pp.  247,  248) ;  and  it  appelm  to  be  the  general  mle 
adopted  by  foreign  maritime  nations.  In  the  mari- 
time ordinance  of  Lonls  XIV.  (1  Valin.,  lib.  m,  tit 
8,  art  21,  p.  665),  it  is  expressly  prescribed  that 
the  master  shall  not  retain  the  merchandise  on  board 
hk  vessel  for  defaolt  of  payment  of  the  freight ;  bat 
he  may,  at  the  time  of  the  discharge,  refree  to 
deliver  it^  or  canse  it  to  be  held  for  the  freight 
VALDir  gives,  as  a  reason,  that  it  would  be  absnrdto 
allow  the  master  to  insist  upon  the  payment  of  his 
freight  before  the  goods  were  examined,  and  the 
damage,  if  any,  ascertained.  The  modem  Code 
of  Commerce  of  France  (lib.  n.,  tit  8,  art  806), 
contains  a  provision  very  similar  in  its  purport  and 
objects.  It  declares  that  the  master  shall  not  retidn 
the  merchandise  on  board  the  ship,  for  defaolt  of 
the  payment  of  freight ;  but  he  may,  at  the  time  of 
discharging,  insist  upon  having  them  deposited  in 
the  hands  of  a  third  person,  until  the  freight  is  paid. 
The  ^commentators  give  the  same  reason  for  this 
provision,  which  is  assigned  by  Yalxn."  By  the 
terms  of  the  charter-party,  the  charterer  agreed  ^to 
deliver  the  said  brig,  on  her  return  to  Boston,  to  the 
owner  aforesaid,  or  his  order."  It  was  also  stipulated 
that  the  charterer  was  ^^to  load  the  vessel  at  Boston, 
and  the  owner  to  dkeharge  the  cargo  on  her  return;^ 
and  by  the  terms  of  the  bill  of  lading  for  the  home- 
ward voyage,  the  homeward  cargo  was  to  be 
delivered  at  Boston,  the  dangers  of  the  seas  only 
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excepted,  **iinto  the  order  of  the  shipper  or  <«^4. 
aasignS)  he  or  they  paying  freight  for  the  said  goods 
as  p^r  charter-party.^  The  natural  interpretation 
of  this  language  taken  together,  Mr*  Justice  Stoby 
held  to  be,  ^  that  the  shipper  or  his  assigmr  will  pay 
the  freight  in  five  days  after  the  cargo  is  unladen 
by  the  owner,  if  the  latter  will,  at  th6  time  of 
payment,  deliver  the  cargo  to  the  shipper  or  his 
assigns."  But  if  ^  discharge^  meant  delivery,  there 
would,  he  said,  be,  at .  least,  a  aeeming  repugnancy  • 
between  the  charter-party  a&d  the  bill  of  lading. 
By  the  latter,  the  payn^nt  of  the  freight  was  to  be 
a  cotemporaneous  act  with  the  delivery;  while  by 
the  former  it  would  not  be  until  five  days  after  the 
delivery.  It  was  true  the  repugnancy '  might  be 
avoided,  or  at  leiist  mitigated,  by  construing  the 
words,  that  when  the  cargo  is  delivered,  the  pay- 
ment of  freight  shall  be  in  five  days  after  such 
delivery*  But  this  construction  was  less  consonant 
with  the  just  import  of  the  words,  and  would  defeat 
the  right  of  the  owner  to  any  lien  for  freight ;  a  lien 
which  is  &vored  in  law,  and  ought  not  to  be 
displaced  without  a  clear  and  determinate  adandon- 
ment  of  itb 

The  manner  of  taking  the  goods  on  board,  atid  the  x^^mi 
tommencement  of  tlie  master's  duty,  in  this  respect,  ^ 
depend  on  the  custom  of  the  particular  place.  More 
or  less  is  done  by  the  wharfingers,  lightermen,  or 
stevedores,  according  to  the  usage.  If  the  master 
receive  the  goods  at  the  quay  or  beach,  or  send  his 
boat  for  them,  his  responsibility  commences  with  the 
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T^i.  receipt  As  00011  as  the  goods  are  pat  on  board, 
tisie  master  mast  provide  a  soffieient  number  of 
persons  to  protect  tbem ;  for,  even  if  the  crew  be 
overpowered  by  a  superior  force,  and  the  goods  are 
stolen,  while  the  ship  is  in  a  port  or  river  within  the 
body  of  ft  county,  the  master  and  owners  will  be 
answerable  for  the  loss,  although  they  have  been 
guilty  of  neither  fraud  nor  f8adt(a).  The  ship- 
owner is  answerable  also  fco*  any  loss  or  damage  of 
the  goods  occasioned  by  want  of  due  care  or  skill  in 
taking  them  on  board,  or  by  improper  stowage(&). 
The  contract  by  bill  of  lading  in  the  usual  form, 
implies  that  the  goods  are  to  be  placed  under  deck ; 
and  if,  witJiout  the  consent  of  the  shipper  either 
express  or  clearly  implied^  they  are  stowed  on  deck 
and  are  lost,  the  shipowner  is  responsible,  although 
the  loss  was  caused  by  the  dangers  of  the  seas,  unless 
it  is  clearly  shown  that  the  dangers  were  such  as 
would  have  occasioned  the  loss,  had  the  goods  been 
safely  stowed  under  deck(c). 

All  things  being  prepared  for  the  commencement 
of  the  voyage,  the  master  must  forthwith  obtain  the 
necessary  clearances,  and  must  then  commence  his 
voyage  without  delay  as  soon  as  the  weather  is 

(a)  Abbot  on  Shippng,  Boston  edition  of  1S46, 423  et  seq^  and 
the  iMithorities  there  cited. 

(b)  lb. ;  The  Reeaide^  2  Sumner's  R.,  567. 

(c)  Vemard  ▼.  Hudtoi^  3  Sumner's  R.,  405 ;  The  Rtbeeca^Wvn^ 
VLf  188,  210|  The  Paragony  id.,  322.  In  the  case  of  Vemard  y. 
Hudson^  aboTe  cited,  the  goods  were  shipped  at  an  under-deck  freight, 
but  were  in  Ikct  stowed  and  carried  on  deck ;  and  although  they  were 
delivered  without  dftmage,  it  wbs  held  bj  ICr.  Jvstioe  Stoet  that  the 
'Ship-owner  was  entitled  onlj  to  a  deck  freight. 
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favorable ;  but  he  must  by  lio  means  sail  out  during   <3haf.4. 
tempestuous  weather(a). 

The  voyage  being  commOiced,  the  master  is  bound  Jj^^jgr 
to  proceed  to  the  place  of  destination  without  delay,  ^StS^^ 
and  without  any  unnecessary  deviation  from  the 
direct  and  usual  course,  unless  such  delay  or  deviation 
be  necessary  to  procure  repairs  or  supplies,  to  avoid 
enemies  or  pirates,  or  to  relieve  a  ship  in  distress(&). 
If,  during  an  unnecessary  deviation,  the  cargo  is  lost 
or  injured,  the  law  ascribes  the  misjfcil^nne  to  the 
deviation  as  the  proximate  cause,  and  the  freighter 
is  accordingly  to  recover. 

The  responsibiHty  of  the  shipK>wner  having  once  ^«mri»^ 
attached  by  the  receipt  of  the  goods,  it  continues  ^^^JSub^. 
xmtil  the  complete  fulfilment  of  the  contract  on  his 
part,  by  the  actual  delivery  of  the  goods  to  the 
proper  person  at  their  place  of  destination,  unless 
the  delivery  is  waived  by  the  previous  interposition 
of  the  owner  or  his  agent,  as  where  the  goods,  after 
their  arrival,  are  put  on  board  a  lighter  in  the  usual 
mode,  and  the  consignee  takes  charge  of  them  on 
tiieir  passage  to  the  quay(o).    But  the  manner  of 

(a)  Abbot  on  Shipfnag,  Boston  ed.  of  1846,  431 ;  JSoccttf,  Note  66. 

(6)  3  Kent's  Comm.,  3fl  ed.,  209 ;  Abbot  on  Shipping,  Boston  ed.  of 
1846,  441.  It  eeems  to  be  agreed^  in  this  conntiy,  that  stopping  or 
going  ont  of  the  way  to  bst^  human  life  is  not  a  deyfation ;  but  where 
life  is  not  in  jeopardy,  and  the  sole  puxpose  is  to  sare  property,  it  may 
be  otherwise.  Mamm  r.  The  Ship  Bknreauy  2  Cranch's  R.,  240 
(I  Ourtis's  Decis.  S.  C,  479) ;  The  BoeUm^  1  Sumner's  R.,  329 ;  The 
Etibankj  tt>.,  400;  The  Cora,  2  Peters's  Adm.  R.,  373 ;  8.  0.,  2  Wash. 
0.  0.  R.,  80 ;  3  Kent's  Comm.,  313. 

(c)  Strong  t.  NataUy^  4  Bos.  k  Pull.,  16 ;  2  Kent's  Oomnu,  3d  ed., 
605 ;  Story  on  Bailments,  §§  538,  542. 
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ir^i.  delivery^  and  consequently  the  period  at.  which  the 
liability  of  the  shipowner  ceaaea,  often  dependa  on 
the  CTistoni  of  particular  places  and  the  usage  of 
particular  triBideB(a).  If  there  is  an  express  special 
contract,  prescribing  the  manner  of  delivery,  ihaty 
of  course,  will  govern  the  case.  The  general  rule  ia 
that  a  delivery  at  the  wharf  is  Buffi<$ient,  provided  it 
be  to  some  person  authorized  to  receive  the  goods,  or 
due  previous  notice  has  been  given  to  the  consignee 
of  the  time  and  place  of  delivery(^).  But  the 
master  has  no  right  to  leave  the  goods  ezpoeed^to 
^  loss  or  injury  on  the  wharf;  and  if  the  consignee  is 
unable,  or  even  if  he  refbses  to  receive  them,  the 
master  is  required  to  take  care  of  them,  for  the 
owner(c).  The  law  upon  this  subject  is  well  defined 
in  a  recent  case  decided  by  the  Supreme  Court  of 
New<*York(^,  in  which  it  is  said,  tiiat  although  in 
general  the  master  is  bound  to  deliver  the.  goods  to 
the  consignee,  yet  where  they  are  safely  conveyed 
to  the  place  of  (kstination,  and  the  consignee  is  dead 
or  is  absent,  or  if  he  refuses  to  receive  them,  or  is 
not  known  or  cannot  be  found,  the  master  wAf 
discharge  himself  and  his  employer  from  further 
responsibility^  by  placing  the  goods  in  store  at  the 
place  of  destination,  with  some  responsible  person 
engaged  in  the  kind  of  business  to  which  the  goods 

(a)  Abbot  on  Sbipping,  Boston  od.  of  1846,  463 ;  Stoty  on  BaBr 
menta,  §  543 ;  3  Kent's  Oommv,  216. 

(b)  3  Kent's  Comm.,  315 ;  Chickering  t.  Fowkr,  4  Pickering^s 
R.,371- 

(e)  Oilrander  r.  Brown^  15  Johnson's  H^  39;  2  Kent's  Gomm.,  3d 
ed^  605 ;  Stoiy  on  Bailments,  §  545. 
(d)  Fifik  J.  NeMOon,  1  Denio's  B;^  45. 
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relate,  for  and  on  account  of  their  owner ;  in  which   ^^hap.  «. 
case,  the  depositaiy  will  become  the  agent  or  bailee 
of  the  owner. 

The  owners  and  masters  of  ships  employed  JSJS*^^ 
generally  in  the  conveyance  of  merchandise  for  hire^  S^^ 
as  well  as  the  proprietors  of  vehicles  employed  in 
like  manner  for  this  purpose  on  land,  are  deemed 
common  carriers ;  and  there  is  no  distinction  in  this 
respect  between  foreign  and  inland  navigation,  hor 
between  vessels  navigated  by  mean»  of  sails,  and 
swh  as  are  propelled  by  fsteem(a). 

(a)  Emot  T.  BoteU,  10  Johoaon's  R.,  1|  77^  Citizens*  Bank  t.  The 
Nantucket  Steamboat  Company,  2  Story's  B.,  16 ;  King  y.  Shepard^ 
3  Story's  '&.,  360  -,  Story  on  BaHments,  $§  496,  497,  501 ;  2  Rent's 
ComnL,  597,  599-609 ;  3d  id,  216. 

In  the  esse  o£Aymer  ▼.  Jstor  (6  Oowen's  R.,  266),  it  was,  however, 
adjudged  that  the  owners  of  a  yessel  transporting  goods  Arom  New 
Orleans  to  New-York  for  hiref  were  not  to  be  deemed  common  carriers.. 
But  this  decision,  as  reported,  ia  certainly  irreoondlable  not  only  with 
the  antecedent,  but  also  with  the  subsequent  decisions  of  the  same 
court  i  and  Chancellor  Kxmt  does  not  hesitate  to  eonsid^  it  as  haying 
been  completely  oyerruled  by  the  case  of  Allen  y.  SewaU  (2  Wendell's 
R.,  327).  This  case  was  finally  decided,  and  the  judgment  of  'the 
Sopveme  Court  reyersed,  in  the  Court  of  £rrors  (6  Wendell's  R,  335), 
on  the  ground  that  bank  bills  were  not  goods,  wares  and  merdiandise, 
within  the  meaning  of  the  act  incoiporating  the  steamboat  company, 
whose  agent  the  defendant  was ;  and  that  the  carriage  of  such  bills 
was  not  a  part  of  their  ordinary  business,  and  was  moreoyer  forbidden 
by  instructions  to  the  master.  See  2  Kent's  Comm.,  3d  ed.,  609,  note 
b;  Story  on  Bailments,  {  497. 

The  dedsion  of  the  Court'  of  Errors  accords  with  that  of  Mr.  Justice 
Stoat  in  the  case  of  The  Citizens*  Bank  y.  77i«  Nantucket  Steamboat 
CowpoKy  (2  Story's  R.,  16),  which  was  a  libel  in  the  admiralty,  for 
the  rscoyery  of  the  yalue  of  a  package  of  bank  bills  deliyered  to  .the 
mMter  of  the  defendant's  steamboat,  to  be  carried  from  Nantucket  to 
New  Bedford,  and  whii4i  was  lost  on  the  Toyage.  Judge  Stobt  held 
that  the  transportation  of  passengers  or  of  merchandise,  by  common 
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fGL^t.  By  the  common  lafF,  the  raspondbtUty  of  & 
common  carrier  extends  to  all  loBses  except  those 
occasioned  by  the  act  of   Crod,  or  of  the  king^s 

carriers,  doe*  not  neoeeearilj  implj  that  they  are  dsooommon  carrietB 
of  liank  notes  and  specie.  The  nature  and  extent  of  the  emplojmeBt 
or  businen  which  the  owners  of  a  vessel  hold  themselves  out  as 
undertaking,  be  said,  detenmned  the  limits  of  their  rights,  dutieB, 
obligations  and  liabilities.  In  the  case  before  hin^  the  statute  incor- 
porating the  respondents  granted  a  right  to  ran  a  steamboat  "  for  the 

transportation  of  merchandise ;"  and  he  held  that  the  term  ^'  merchan- 
dise "  did  not  apply  to  mere  evidences  of  value,  such  as  notes,  bflls, 
checks,  policies  of  insuranoe  and  bills  of  lading,  but  only  to  artiflles 
having  an  intrinsic  value  in  bulk«  weight  or  measure,  which  are  bought 
and  sold ;  and  that  in  order  to  render  the  respondents  liable,  it  orast 
be  deariy  proved  that  they  had  held  themselves  out  to  the  public  as 
oommon  carriers  of  bank  bills  for  hire,  and  that  they  had  authoriaed 
the  master  to  contract  on  their  account,  and  not  on  his  own,  for  tiie 
carriage  of  the  notes  in  question.  Proof  of  the  knowledge  of  the 
owners,  that  the  master  carried  money  for  hire,  would  not  aifoct  them 
,  unless  the  hire  was  on  their  aooount,  ortmless  the  master  held  himself 

out  as  their  agent  in  that  business,  within  the  scope  of  the  usual 
employment  and  serrice  of  the  steamboat.  He  held  also  that  the  oftus 
probandi  was  upon  the  libellants  to  make  out  a  prima  f add  case,  in 
the  affirmative ;  and  then  the  owub  probandi  would  be  shifted,  and  it 
^  would  rest  upon  thd  respondents  to  exonerate  themselves.  The 
respondents  were  h^  not  to  be  liable. 

A  disposition  has  been  evinced  in  Pennsylvania,  to  introduce  a 
distinction  between  carriers  on  inland  waters  and  carriers  by  land. 
See  Gcrdon  v.  Little^  8  Serg.  and  Rawle's  R.,  533 ;  and  JSeR  v.  Read^ 
4  Bmney's  R.,  127. 

The  owners  of  steamboats  are  liable,  as  oommon  carriers,  for  the 
luggage  or  baggage  of  passengers ;  but  to  subject  them,  as  such  carrieis, 
to  dama0BS  for  its  loss,  it  must  be  strictly  lu^age,  comprising  only 
such  artiolee  of  necessity,  convenience  or  recreation  as  are  usually 
carried  by  travelers.  A  trunk  contuning  valuable  merchandise,  and 
nothing  else,  was  therefore  held  not  to  be  baggage  (Pardee  v.  Drew^ 
25  Wendell's  R.,  459).  Nor  does  the  term  embrace  samples  of  goods, 
nor  money,  in  a  trunk,  nor  articles  usually  carried  about  the  person. 
ttawkint  v.  Hoffman,  6  BTill's  R.,  586;  dranj^  QmUy  Bank  v. 
JBrtMMi  sie  ai.,  9  Wendell's  R.,  85. 
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enemies;  and  this  rnle^  as  will  be  seen  by  the  ot*]p.4. 
authorities  just  cit^d,  has  been  adopted  and  become 
firmly  established  in  this  cotmtry.  The  phrase  ad 
cf  Qod^  when  thus  employed,  imports  "  inevitable 
accident;  and  by  the  hin^s  enemiea  are  meant 
public  enemies  with  whom  the  nation  is  at  open 
war(a),''.  InefGUdhh  accident  is  defined  by  Mr. 
Jnstice  Stobt  to  be  "any  accident,  produced  by 
physical  causes,  which  is  irresistible ;  such  as  a  loss 
by  lightning  and  storms,  by  perils  of  the  seas,  by 
immdations  and  earthquakes,  or  by  sadden  death, 
or  illne8s(*)." 

With  these  exceptions^  unless  there  be  a  special 
contract  to  the  contrary  either  express  or  clearly 
implied  by  the  drcnmstances  of  the  case,  the 
common  carrier,  whether  by  land  or  by  water,  is  in 
eflkct  the  insurer  of  the  goods  which  he  undertakes 
to  transport  In  England,  this  principle  has  always 
been  deemed  to  be  deeply  founded  in  urgent  con- 
siderations  of  public  policy;  and  in  the  judicial 
tribunals  of  that  country,  it  has  constantly  been 
maintained  with  exemplary  finnness,  and  enforced 
with  nice  discrimination. 

But  as  already  stated,  shipments  of  goods  for  vt^a^^ 
transportation  by  water  are  generally  accompanied  JKSi? 
by  bills  of  lading,  which  usually  contain  express 
exceptions  in  favor  of  the  shipowner,  of  losses  by 
the  perils  cf  the  seas.  This  exception  has  accordingly 
given  rise  to  considerable  discussion ;  and  its  precise 
import  may  be  eonsidered  as,  in  some  degree,  still 

(a)  Stoiy  on  BtUnmti,  $  489 ;  ^  And  not  accidents  trising  from 
tUnesHgeDoeofman"^{511).  (&)Id.,{25. 
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'^''  open  to  controversy.  '  Perhaps  it  is  unfortunate  titat 
it  ever  found  its  way  into  bills  of  lading  at  alL 
The  general  roles  of  law  respeetiDg  Common  carriers 
are  certainly  sofficiently  stringent ;  and  i£^  in  their 
application  to  mariiie  transportation,  they  had  hem, 
fonnd  too  rigorons,  they  conld  have  been  mitigated, 
as,  indeed,  both  in  this  country  and  in  England  they 
have  been,  by  legiBlative  toactmentB((x).  It  would 
probably  therefore  have  been  better,  had  the  rights 
and  obligations  of  the  parties  to  the  contracts  of 
affi*eightment  been  left,  in  the  absence  of  any  special 
agreement  to  the  contrary,  to  be  determined  by 

* 

.  (a)  SoTenl  statates  !»▼»  been  Biiiooee8ifel7  peseed  m  Eng^aod,  bj 
which  the  respcmtibility  of  the  ahip-owxier,  as  a  oommon  carrier,  has 
been  eesenttallj  restricted.  He  is  exempted  from  liability  for  any  loss 
or  damage  to  goods,  occasioned  \ty  fire  iiappening  on  board  the  ship ; 
for  any  loss  or  damage  happening  to  any  gold,  silver,  diamonda, 
watohes,  jewels  or  prociovs  stones,  by  means  of  any  robbery,  embeada- 
ment,  making  way  with  or  secreting  thereof,  nnlesd  the  owner  or 
shipper  shall,  at  the  time  of  shipping  the  same,  insert  in  his  bill  of 
lading,  or  o^erwise  dedare  in  writing  to  the  master,  owner  or  ownen 
of  the  ship,  thetnie  nature,  quality  and  Talue  thereof;  for  any  loss 
or  damage  resulting  from  any  neglect^  defanlt,  incompeteni^j  or 
incapacity  of  any  licensed  pilot  acting  in  chai^ge  of  the  ship;  or  from 
there  being  no  licensed  or  qualified  pilot  on  board, -unless  it  shall  be 
prored  that  the  want  oC  sudi  pilot  is  imputable  to  the  niaster.  It  Is 
also  enacted  that  the  owner  shall  not  be  liable  for  any  loss  or  damage 
arising  from  any  act  or  neglect,  without  his  lluilt  or  privity,  beyond  ' 
the  Tsloe  of  the  ship  and  freight  due  or  to  grow  due  for  the  Toyage. 
7  Geo.  II., ch.  15 ; -26  Geo.  HI., ch. 06 ;  5d Geo. iii«, ch.  159 ;  6Geo.iy., 
ch.  125 ;  Abbot  on  Shipping,  Boston  ed.  of  1846,  Part  ii.^  ch.  7,  §  7 ; 
ib..  Part  nr.,  ch. 6,  §  §3,4,5j  ib., Part iv., ch. 7, §  § 2, 3, 4.  Theabove 
mentioned  innorations  in  &vor  of  the  ship-owner,  with  the  exception 
of  the  enactments  relative  to  pilots,  have  very  lately,  with  aome 
modifkmtions,  been  adopted  m  this  oospotry.  The  provision  of  the 
act  of  Congress  by  which  tiiis  has  been  doueVill  be  noticed  in  the 
seqneL 
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ikese  mIeB,  or  ratber  by  the  principles  on  which  ^*^'  ^ 
they  are  founded.  Indeed,  oiving,  it  may  be 
supposed,  to  the  inconveni^ice  and  difficnlty  of 
giving  an  independent  interpretation  to  the  teims 
€ii  l^ia  exception,  the  courts,  both,  in  England  and 
in  thia  country,  seem  to  have  been  disposed  to  regard 
it  in  the  light  rather  of  a  mutual  recognition  by  the 
partiies  of  the  exceptions  to  the  carrier's  liability 
established  by  the  general  law,  than  as  a  distinct 
contract,  designed  of  itself  to  define  and  regulate 
their  righta. 

In  some  of  the  English  reported  cases  against  the 
ship-owner,  the  exception  of  the  ^  perils  of  the  seas  ^ 
has  been  omitted  in  the  bUl  of  lading,  and  the 
dedsion  of  course  depended  on  the  general  princi{des  ' 
of  law  affecting  common  carriers;  and  .it  will  be 
found,  upon  comparing  these  cases  with  others  in 
which  this  excepti<m  was  contained  in  the  bill  of 
lading,  that  the  course  of  reasoning,  and  in  some 
instances  the  forms  of  expression,  employed  by  the 
judges  in  stating  and  applying  the  principles  by 
whieh  these  cases  were  supposed  to  be  governed, 
have  been  essentially  the  same  as  in  cases  of  the 
former  description.  The  most  accurate  modern 
elementary  writers  upon  this  subject,  accordingly, 
define  accidents  occasioned  by  perils  of  the  sea,  in 
terms  synonymous  with  those  used  by  them  in 
defining  accidents  arising  from  what  is  denominated 
the  act  of  GKkL  *^  Perils  of  the  sea,''  says  Chancellor 
KxNT,  ^denote  natural  accidents  peculiar  to  that 
element,  which  do  not  happen  by  the  interven- 
tion of  man,  nor  are  to  be  prevented  by  human 
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^2^^    pnidenoe  f  and  Mr.  Justioe  Stobt  has  not  heoM^ed, 
as  wejiave  seen^  tcr  emuaerate  losses  prodaced  by 
perils  of  the  seas  among  the  losses  referable  to  the  . 
act  of  God(a).    This  exception  has  received  a  like 
interpretation  by  American  judges* 

In  a  case  in  the  District  Court  of  the  United 
States  for  tibe  District  of  Maine,  there  were  two 
distinct  contracts  of  affireightment,  one  of  which 
was  evidenced  by  a  bill  of  lading  containing  the 
usual  exception  of  the  danger  of  the  seas,  and  the 
other  of  whic^  was  by  parol :  and  the  learned  judge 
recognized  no  distinction  between  the  two  contracts, 
with  respect  to  the  respooisibility  of  the  ship-owner. 
^^  In  every'contract  of  affreightment,''  he  said,  ^  lossea 
by  the  dangers  of  the  seas  are  excepted  from  the 
risks  which  the  master  takes  upon  himself,  whether 
the  exception  is  expressed  in  the  contract  or  not. 
The  exception  is  made  by  the  law,  and  falls  within 
th#  general  principle  that  no  one  is  responsible  for 
fortuitous  events  and  accidents  of  major  force.  Ca&aa 
fortuitua  nemo  pr(BStat(b).^  And  Mr.  Justice  SraBr^ 
referring  to  a  remark  of  the  like  effect  by  one  of  the 
judges  of  the  Supreme  Court  of  Connecticut(<?),  ex- 
presses no  dissent  from  the  proposition.  But  ^  the 
law,**  by  which  the  exception  is  supposed  to  be  made, 
^^  whether  the  exception  is  expressed  in  the  contract 
or  not,''  can  be  no  other  than  the  general  rule  of  law, 
by  which  common  carriers  are  exempt  from  liabilities 

(a)  Story  on  Bailments,  §  25. 
^  (6)  The  Paragon,  Ware'js  R.,  322,  3!^. 

*  (c)  Per  Gould,  J^  WilUamsY,  Grant,  I  Connecticat  B.,  487 ;  Stoiy 
on  BaSmantB,  §  512. 
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for  losses  ]m)ce6dmg  from  the  ad  of  God  or  of  tlie  ^i£:  ^ 
Idng's  enemies. 

Bnt  though  it  seems  to  be  conceded  that  this 
exception  comprises  all  losses  proceeding  from  what 
is  denominated 'tile  act  of  God,  it  is  said  to  have  been 
doubted  by  the  court  of  King's  Bench^  in  the  case 
of  Befoer  v.  TomUnacniy  whether  it  extends  to  losses 
occasioned  by  pnUic  enemies ;  the  express  exception,  ^ 

says  Lord  TsNTJEnnsK,  affording  ^^room  to  contend 
that  the  exception  of  the  act  of  the  king^s  enemies, 
which  arises  oat  of  general  rules  of  law,  was  meant 
to  be  excluded  in  the  particular  instance.''  The  case, 
howeyer,  never  proceeded  to  final  jtidgment,  and  the 
question  was  left  undecided(a). 

A  similar  doubt  seems  to  have  existed  in  the  mind 
of  Mr.  Justice  Story,  in  deciding  the  citse  of  The 
Reeeide.  "The  phrase  ^danger  of  the  seas,'"  he 
observed,  "  whether  understood  in  its  most  limited 
sense,  as  importing  only  a  lo*  by  natoral  accidents 
peculiar  to  that  element ;  or  whether  understood  in 
Its  more  extended  sense,  as  including  inevitable  acci- 
dents upon  that  element^  must  BtUl,  in  either  case, 
be  clearly  understood  to  include  only  such  losses  as 
are  of  an  extraordinary  nature,  or  arise  from  some 
overwhelming  power,  which  cannot  be  guarded 
.gdnst  by  the  ordinary  exertions  of  human  iWU 
and  prudence(d).'' 

But  losses  by  pirates  have  been  adjudged  to  be 
within  the  exception  of  perils  of  the  seas,  and,  as        "- 
Mr.  Jvstice  Stobt  understands  the  doctrine,  on  the 

(a)  Abbot  cu  Shipping,  Boston  od.  of  1846, 472. 
(6)2Siiianer'«R^567,571. 
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T^i.  grouud  that  pirates  an  deemed  tiie  enemies  of  the 
whole  human  race  (hostes  Iwmumi  gevieris) ;  and  by 
tiie  common  consent  of  all  naljona,  are,  everywhere, 
whrai  taken,  punished  with  death(a).* 

Chancellor  Kbnt,  after  giving  the  definition  of 
perils  of  the  seas,  already  mentioned,  making  the 
phrase  synanymons  with  that  of  the  act  nf  God, 
advwts  to  the  doctrine  exempting  the  shipowner 
«     rom  liability  for  losses  from  capture  by  pirates,  and 
'speaks  of  it  as  the  only  exception  to  his  definition  of 
perils  of  the  seaB(i).    But  if  Mr.  Justice  Stort  is 
right  in  supposing  this  exemption  to  result  from  the 
hostile  character  of  pirates,  then  the  definition  should 
include  the  other  branch  of  the  common  law  rule, 
viz^  the  act  of  the  king's  enemies,  and  thus  be  made 
,     exactly  coextensive  with  the  exceptions  implied  by 
law  when  no  express  exceptions  are  made.    Accord- 
ing to  this  view  of  the  subject,  the  phrase  ^^  perils' 
of  liie  seas''  might  not  unfitly  be  defined  to  be  a 
conventional  nautical  formula,  comprising  all  tiioee 
inevitable  perils  or  accidents'  incident  to  marine 
transportation,  which  human  foresight  cannot  guard 
against,  and  all  losses  occasioned  hj  the  act  of  public 
enemies;  or,  more  tersely,  all  those  perils  wJiich, 
upon  general  prmciplM.  are  held  to  eiBose  a  oommoa 
carrier. 
<n«oiMM         From  the  principles  above  stated,  it  follows  tiiat 
^^^    in  considering  wheliier  the  ship-owner  is  answerable 

(a)  Abbot  OB  Shipping,  472  (citing  Pickering  t.  Barelaif^  2  RoIL 
Ab.,  248 ;  Barton  t.  ^aUerford^  Oomb.,  56) ;  8  Kent's  Gomm.,  216; 
Story  on  Bftiltnenti,  ^  25, 526. 
:  «     '         (6)  a  Kent's  Gomm.,  3d.  ed.,  216. 
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fop  my  particular  loss,  the  qoestioa  is,  not  whether  ^'^  *• 
the  loss  happened  by  reason  of  th9  negligence*of  the 
pers(His  employed  m  the  conveyance  of  the  goods, 
bat  whether  it  was  occasioned  by  any  of  those  causes 
which,  either  according  to  the  general  rules  of  law, 
or  the  particular  contract  of  the  parties,  afford  an 
excusa  for  the  non-performance  of  the  contract(a). 
And  the  onusproba/ndi  is  on  the  carrier  to  exempt 
himself  from  liability;  for,  prima  facie^  the  law  ^ 
imposes  the  obligation  of  safety  on  hhn(d). 

Having  thus  briefly  stated  the  general  nature  of 
the  ship-owner's  and  master's  responsibility,  it 
remains  to  notice  some  of  the  judicial  decisions 
tending  to  illustrate  the  principles  already  men- 
tioned. 

The  diffictdty  in  the  administration  of  this,  as  of 
other  branches  of  the  law,  consists  chiefly  in  the 
application  of  admitted  principles:  and  it  is  fre- 
quently  a  difBcult  question  to  determine  whether 
the  loss  or  injury  is  attributable  to  a  peril  of  the 
sea,  in  the  legal  setiSe  of  these  terms,  or  to  what  in 
pomt  of  law  is  to  be  deemed  the  negligence  or 
misconduct  of  the  owner  or  his  agents. 

There  are  indeed  cases  of  such  a  nature  as  to  lom  by 
ezclnde  this  question.    Thus,  lightning  is  held  to  be 
a  peril  of  the  sea,  ot  act  of  6od(o)  ;  and  as  it  is  the 
e&ct  of  natural  causes  operating  independentiy  of 

(a)  Abbot  <m  Shipping,  Boston  ed.  of  1846^  467. 
(6)  Story  on  Bailments,  §  529 ;  King  y.  Shepherd^  3  Story's  R.,  349, 
355 }  The  WiUiam,  6  BoH  Aim.  R.  (K.  T.  ed.  of  1810),  316,  318 ; 
H  al.  V.  Lamberiy  12  fiowird's  R.*,  347. 
f  Abbot  oniOiVping,  Boston  ed  of  1846,  475. 
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T^i.  liQiiuu  Bgeaey,  where  the  loes  »  shown  to  have  heea 
occasioned  by  lightnings  thve  can  in  general  be  no 
room  for  farther  inquiry;  because  although  there 
may  have  been  previous  n^igence  or  nnscondnct 
on  the  part  of  the  master  and  crew  from  i^di  no 
loss  or  injury  had  accrued,  £he  loss  will  neverthetees 
be  attributed  to  the  lighting,  and  a  peril  of  the 
8ea(a).  On  the  olJier  hand,  a  loss  by  fire  proceed- 
ing from  any  other  cause^  whether  the  fire  originated 
in  the  same  shipi  or  was  communicated  to  it  from 
another,  has  been  held  not  to  be  a  peril  of  theaea(d) ; 
and  therefore,  this  being  the  law,  it  would,  in  such 
a  case,  be  impertinent  to  inquire  into  the  circum- 
stances under  which  the  fire  occurred.  Its  occurrence 
would  per  ae^  in  legal  contemplation,  be  evidence  of 
negligenca  But  by  an  act  of  Congress,  paaaad 
2«ij>j^  *^f  ICarch  8,  1S51,  it  is  enacted  ^^That  no  owner  or 
1^ JmJIb?  owners  of  any  ship  or  vessel  shall  be  subjeot  or  lialile 
to  answer  for  or  make  good  to  any  one  or  more 
persons,  any  loss  which  may  happen  to  any  goods  or 
merchandise  whatsoever,  which  shaH  be  shipped, 
taken  or  put  on  board  any  such  ship  or  vessel,  by 
reason  or.  by  means  of  any  fire  happening  to  or  on 

(a)  Stocy  on  BaiLnents,  {  5154  Pawen  t.  MUckeUi  3  Hill's  B.,546. 
TTnleas,  possibly,  in  esse  of  deyiatlon  from  the  royagej  in  whidi  case, 
it  is  said  the  carrier  is  responsible,  by  relation,  for  $31  losses,  oTen  from 
inevitable  accident.  Stoiy  on  Bailments,  §  509  $  IkvoU  ▼.  QantUj  6 
Bingham's  R.,  716. 

(&)  Abbot  on  Shipping,  Boston  ed.  of  184A,  475,and  S  Kent's  Commit 
5thttd.,217;  ForiMml  T.  Ptttord,  1  Term  R.,  27 ;  Hydty.TheTmtd 
and  Mtnef  Navigatiott  Companyj  5  ib.,  389«  But  in  the  case  of  HwU 
▼.  Jliorris  (6  Martinis  Louisiana  B.,  67(S>,  the  liability  of  the  owners 
of  a  steamboat  destroyed  by  fire,  was  held  to  depend  on  the  question 
of  jtof^  diligence. 
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bo»d  the  Mid  ship  or  veawl,  utilesB  suiOi  lire  is  «i^  *• 
caused  by  the  design  or  neglect*  of  snch  owner  or 
owners :  Provided^  That  nothing  in  this  act  con-  gf^*** 
tainsd  shall  prevent  the  parties  from  making  stich 
contract  as  they  please,  extending  or  limiting  the 
liainlity  of  ship-ownerB(a).''    The  words  ** answer  for 
or'  make  good"  seem,  by  thdr  g^ieraHty,  to  have 
been  designed  to  exempt  as  well  the  ship  and  freight 
from  liability  to  a  suit  by  admiralty  process  in  rem^    • 
as  the  owner  from  personal  responsibility. 

The  owner  only  beiner  mention^  in  this  section,  Aot  mi  to 
tibie  master  wonld  probably  on  that  ground  alone  ■»•■**• 
have  been  held  not  to  be  embraced ,  by  it.  Bnt  by 
the  sixth  section  of  the  *  same  act  it  is  expressly 
enacted,  '^That  nothing  in  the  preceding  sections 
shall  be  construed  to  take  away  or  affect  the  ^ 
remedy  to  which  any  party  may  be  entitled,  against 
tiie  master,  offioem  or  mariners,  for  or  on  account  of 
any  embeeedement,  injury,  loss  or  destruction  of  goods, 
wafes^  merchandise  or  other  property,  put  on  board 
any  ship  or  vessel,  or  on  aocount  of  any  n^igence, 
fiMd  or  malvemation  of  such  master  or  mariners 
respectively;  nor  shall  anything  herein  contained 
lessen  or  take  away  any  responsibility  to  which  any 
mister  or  mariaer  of  any  ship  or  vessel  may  now  by. 
law  be  liable,  notwithstanding  such  master  or  mari- 
ner ma^  be  an  ownei^  or  part  owner  of  sudi  ship  or 
vessel^ 

By  the  second  section  of  this  act  it  is  farther  ntoor  «# 
eaacted,  "  That  if  any  shipper  or  shippers  of  platina,  tlSJT^ 

(a)  Ch.  43,  $  19^  Stat  at  Laige,  635. 
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vOT^i.  goi^  g^^  dtistj^gQver,  bxiIlioB, -or  other  precbns 
metals,  coinSy  jewelry,  billt  of  any  bank  or  paUic 
body,  diamonds  or  other  precious  stcmea,  shall  lade 
th^Bame  on  boaid  of  any  ship  or  Teasel,  withont,  at 
the  time  of  such  lading,  giving  to  the  master,  agent, 
owMT  or  owners  of  the  ship  or  vessel  receiving  the 
same,  a  note  in  writing  of  the  character  and  value 
thereof,  and  have  the  same  entered  on  the  bill  of 
.  lading  therefor,  the  master  and  owner  or  owners  of 
the  said  vessel  shall  not  be  liable,  a9<^rriers  thereof,- 
in  any  form  or  manner.  Nor  shall  any  such  master 
or  owners  be  liable  for  any  such  valuable  goods 
beyond  the  natpre  and  according  to  the  charactw 
i«M^^  thereof  so  notifiedand  entered,^  This  section,  it  will 
gjf^***'  be  observed,  expressly  embraces  the  master,  as,  from 
the  nature  of  the  enactment,  it  certainly  ought  to 
do,  and  yet,  as  we  have  just  seen,  the  sixdi  section 
expressly  excepts  the  master  from  the  opention  of 
aH  the  preceding  sections  of  the  act  The  two  seo- 
tions  appear,  therefore,  on  their  face,  to  stanA  in 
direct  conflict  in  this  respect,  and  to  be  likely  to 
give  rise  to  a  judicial  question  not  devoid  of  diffi- 
culty. To  effectuate  the  obvious  legislative  intent, 
it  would  be  neceasary  to  anome  the  feepotudbflity 
of  holding  the  second  section  to  be  excepted,  f>y 
implication,  from  the  operation  of  the  sixth, 
oharitnr,  The  fifth  soctiou  cuacts,  ^^That  the  charterer  or 
^^""^^  charterers  of  any  ship  or  vessel^  in  case  he  or  they 
shall  man,  victual  or  navigate  such  vessel  at  his  or 
their  own  expense,  or  by  his  or  their  own  procure- 
ment, shall  be  deemed  the  owner  or  owners  of  such 
vessel  within  the  meaning  of  this  act ;  and  snch  ship 
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or  Teasel,  when  so  chartered^  shall  be  liable  in  the    ^^^^-  *■ 
same  nuuiner  as  if  navigated  by  the  owner  or  owners 
thereof." 

The  seventh  and  last  section  of  this  act  declares  ^nb^^ 
that  it  '^  shall  not  apply  to  the  owner  or  owners  of  ^^STboati, 

^*     -^  *C     Y68MU 

any  canal  boat,  barge  or  lighter,  or  to  any  vessel  of  uSSb^i^ 
any  description  whatever,  used  in  rivers(a)  or  inland 
navigation."  This  exception  seems  likely  to  ^ve 
rise  to  the  question,  apparently  not  altogether  devoid 
of  difficnlty,  whether  or  not  it  comprises  vessels 
employed  in  navigating  the  great  lakes.    The  proper  SSHtlS^ 

1  •  '  •  I  1  1        •  tondi  to  the 

answer  to  this  question  depends  on  the  mterpre-  JJJS?^^ 
tation  that  ought  to  be  given  to  the  word  "inland  f  gS^^wL. 
and  unless  its  abstract  significati<m  should  be  thought 
too  unequivocal  and  definite  to  admit  of  the  exercise 
of  judicial  discretion,  its  interpretation  may  depend 
on  a  consideration  of  the  motives  to  which  the 
exception  shall  be  ascribed.    The  reasons  for  making 
it  may  at  least  help  to  determine  its  scope ;  for  the 
modifications  of  the  ai^tecedent  law  -  being  in  the 
opinion  of  Congress  in  their  nature  salutary,  it  is 
reasonble  to  conclude  that  no  other  than  what  were 
deemed  necessary  exceptions,  would  be  made  in  their 
practical  application. 
But  before  proceeding  further,  it  is  proper  to 

(a)  I  cannot  but  strongly  suspect  that  the  word  ''riyers,''  as 
printed  la  the  Statutes  at  Large,  has,  inadvertantly,  either  in  copying 
or  b  printing,  been  erroneously  substituted  for  the  word  river.  K 
the  plural  noun  had  been  the  word  intended,  it  seems  reasonable  to 
suppose  that  the  phrase  would  have  been  on  riven,  or  in  inland 
navigation.  The  interpretation  of  the  word  "inland *'  being  a  point 
of  considerable  nicety,  this  diaiige,  if  it  has  bean  siade,  may  have  some 
Snfluenoe  4m  its  determination. 

27  * 
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TOL^i.  apprise  the  learned  reader  that  in  addition  to  the 
partial  exemptions  of  carriers  by  water  from  respon- 
sibility for  losses  by  fire,  and  on  account  of  shipments 
of  the  precioos  metals  and  other  like  articles  of  small 
bulk  and  great  valne,  specified  in  the  first  and  second 
sections  above  cited,  the  third  section  of  the  act 
exempts  the  shipowner,  unless  personally  in  faulty 
absolutely  from  liability  beyond  the  value  of  his 
8hip(a).  Such  are  the  innovations  upon  the  ancient 
law  that  are,  by  the  seventh  section,  declared  inap- 
plicable to  the  owner  of  every  canal  boat,  barge  or 
lighter,  or  to  [of?]  any  vessel  used  in  rivers  or 
inland  navigation.  Now,  supposing  there  had  been 
no  jurisdictional  impediment  to  the  extension  of 
these  innovations  to  the  owners  of  canal  boats,  &c., 
and  of  river  vessels,  their  exclusion  might  neverthe- 
less be  naturally  accounted  for  by  imputing  it  to 
the  apprehension  of  peculiar  danger  from  so  great  a 
relaxation  of  the  existing  law  with  respect  to  them* 

(a)  This  section  as  well  as  the  fourth  (which  has  no  connection 
with  the  present  inqmry)  will  be  more  particularly  noticed  towards 
the  close  of  this  chapter,  in  connection  with  the  rule  of  damages. 

The  seventh  section  of  this  act  contains  the  following  enactment, 
which,  though  it  forms  a  part  of  the  penal  code  of  the  United  States, 
it  may  nevertheless  be  proper  to  mention  in  this  place,  it  being  also  a 
regulation  <if  commerce :  '^  That  if  any  person  or  persons  shipping  oil  of 
vitriol,  unslacked  lime,  imflammable  matches  or  gunpowder,  in  a  ship 
or  vessel  taking  cargo  for  divers  persons  on  freight,  without  delivering 
at  the  time  of  shipment,  a  note  in'  writing,  expressing  the  nature  and 
character  of  such  merchandise,  to  the  master,  mate,  or  officer  or  person 
in  charge  of  the  lading  of  the  ship  or  vessel,  shall  forfeit  to  the  United 
States  one  thousand  dollars."  Another  act  passed  the  next  year 
contains  more  ample  and  highly  stringent  regulations  relative  to  the 
*  shipment  and  transportation  of  inflammable  and  explosive  articles  on 
board  of  vessels  propelled  by  steam  and  carrying  passengers.  Act  of 
August  30, 1862,  ch.  106,  §§  7,  8, 25. 
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But  in  reality  there  was,  I  imagine,  anotlier  and  ^^^ 
oondosiye  reason  for  excepting  them  from  the  opera- 
tion of  the  aet  The  authority  of  Congress  to  pass 
this  act  I  understand  to  have  been  derived  from  the 
power  conferred  by  the  Constitution  to  regulate 
commerce  with  foreign  nations  and  among  the  states. 
It  could  not,  therefore,  without  transcending  the 
limits  of  the  grant,  have  been  extended  to  the  owners 
of  craft  employed  in  the  prosecution  of  the  purely 
internal  commerce  of  a  state.  With  regard,  how- 
ever, to  lake  vessels,  it  is  to  be  considered  that 
comparatively  few  of  them  are  of  this  description, 
most  of  them  being  engaged  in  the  two  species  of 
commerce  designated  in  the  Constitution.  With 
regard  to  these,  therefore,  there  was  no  lack  of  con- 
stitutional power.  Nor  were  they  obnoxious  to  the 
other  objection  above  mentioped,  aiising  from  pru- 
dential considerations,  for  in  this  respect  there  is  no 
ground  for  distinction  between  them  and  vessels. 
employed  in  navigating  the  ocean.  Why  then 
should  they  have  been  intentionally  excluded  ?  If 
no  satisfactory  reason  can  be  discerned,  and  if,  on 
the  contrary,  the  policy  of  this  remedial  act  unques- 
tionably embraces  the  commerce  carried  on  by  means 
of  the  great  lakes,  no  less  forcibly  than  that  prose- 
cuted upon  the  ocean,  the  only  remaining  question 
is  whether  the  phrase  "  inland  navigation  "  in  the 
act,  absolutely  requires  an  interpretation  which  would 
exclude  the  owners  of  vessels  employed  in  the  busi- 
ness of  commerce  and  navigation  upon  the  lakes.  In 
determining  this  question  it  will  not  be  forgotten  that  ' 
these  waters  are  of  vast  eirtient ;  that  they  border,  on 


«     . 
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^'-'^    the  one  side,  npon  diffsrent  states  of  the  American 
Union,  and,  on  the  other,  npon  the  dominion  e|  a 
foreign  power ;  that  of  the  immense  commerce  carried 
on  npon  them,  a  very  large  proportion  is  between 
ports  in  those  different  states,  and  is  therefore  exter- 
nal with  regard  to  each ;  and  that  no  inconsiderable 
proportion  of  this  commerce  is  with  the  subjects  of 
that,  foreign  power,  and  therefore  external  with 
respect  to  the  United  States.    It  is  tme  there  is  still 
a  remaining  portion  of  it  prosecuted  between  ports 
in  the  same  state ;  bnt  even  this,  it  is  presumed,  is  in 
a  greater  or  less  degree  connected  with  one  or  the 
other  of  the  two  other  branches,  and  Congress  has 
not  scrupled  to  treat  it  as  a  part  of  the  coasting  trade 
of  the  United  States,  and  as  such  to  regulate  it,  by 
requiring  '^  that  a7^  boat,  sloop  or  other  vessel  of 
the  United  States,  navigating  the  wat^B  on  our 
northern,  northeastern  and  northwestern  frontiers, 
otherwise  than  by  sea,  shall  be  enrolled  and  licensed 
in  such  form  as  may  be  prescribed  by  the  Secretary 
of  the  Treasury ;  which  enrollment  and  license  shall 
authorize  such  boat,  sloop  or  other  vessel  to  be  em- 
ployed either  in  the  coasting  or  foreign  trad6(a).'* 
Nor,  in  the  acts  to  provide  for  the  better  security  of 
tiie  lives  of  passengers  on  board  steamers,  did  Con- 
gress deem  it  necessary  to  discriminate  in  this  respect 
between  vessels  navigating  the  ocean  and  those 
navigating  the  lakes  or  even  rivers.    "  Vessels  pro- 
pelled in  whole  or  in  part  by  steam,  and  carrying 
passengers,^^  are,  by  those  acts,  without  r^ard  to 

(a)  Act  of  M«z«h  2, 1831,  ch.  93,  §  8 ;  4  StiKt  at  Ucge,  487. 
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place,  sabjected  to  the  most  nnsparing  regnlations  ^^^ 
and  control ;  and  though  their  provisions  wonld 
prohably  be  held  not  to  be  confititntionally  appli- 
cable to  steamers  employ^d  on  navigable  waters 
wholly  within  the  limits  and  jurisdiction  of  a  state, 
like  Caynga  and  Seneca  lakes  in  the  State  of  New- 
York,  for  example,  no  doubt  can  be  entertained  of 
their  validity  with  respect  to  steamers  navigating 
the  great  lakes(a).  For  losses  occasioned  by  theffc 
or  embezzlement  at  sea,  or  even  by  robbery  while 
the  ship  is  in  a  port  or  river  within  the  body  of  a 
ooenty,  the  master  and  owners  are  absolutely  answer* 
able,  although  they  have  been  guilty  of  neither  fraud 
nor  &ult ;  "  the  law,''  says  Lord  Tezttbrdbn,  "  hold- 
ing them  responsible  from  reasons  of  public  policy, 
and  to  prevent  the  combinations  that  might  other- 
wise  be  made  with  thieves  and  robber8(i).'' 

But  the  phrase  ^^  perils  of  the  sea,''  in  its  just  sense, 
as  webave  seen,  embraces  only  those  losses  which 
arise  from  some  inevitable  accident,  or  some  over- 
whelming power,  which  cannot  be  guarded  against 
by  the  ordinary  exertions  of  humau  skill  and  pru* 
dence*  If,  therefore,  the  loss  occurs  by  what  would 
otherwise  be  deemed  a  peril  of  the  sea,  if  it  might 
have  been  avoided  by  any  reasonable  skill  and 
diligence,  the  carrier  is  responsible. 

(a)  Act  of  July  7,  1838,  ch.  191$  5  Stat,  at  Large,  304;  act  of 
Mirdi  3, 1843,  ch.  94 ;  id.,  626 ;  act  of  March  3, 1851,  ch.  43 ;  9  Stat 
at  Lfti]ge,  635 ;  and  see  Waring  y.  Clark^  5  Howard's  R.,  441  (16 
Ourtis's  Decis.  S.  C,  456),  where  the  scope  of  the  act  of  1838  is 
asserted  to  he  unlimited  over  the  Waters  of  the  United  States. 

(6)  Ahbot  on  Shippii^,  Boston  ed.  of  1846,  424;  Story  on 
ments,  $  526;  King  y.  Shepherd^  3  Story's  R.,  349. 
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i  . 

roui.  Thus,  although  the  8hipK)wfier is  not  answerable 
for  a  loss  or  injury  arising  from  a  leak  occasioned 
by  tempest,  yet,  if  the  leak  is  caused  by  the  unsea- 
worthiness of  the  ship,  whether  it  exist  at  the 
commencement  of  the  voyage(a),  or  arise  from 
■*  negligence  during  the  voyage,  as  from  worms,  for 
want^of  seasonable  repairs  of  the  copper  sheathing 
which  might  have  been  made(^) ;  or,  acceding  to 
the  better  opinion,  from  rats(c),  the  loss  is  not 
imputatable  to  a  peril  of  the  sea,  but  to  culpable 
negligence.  So  also,  if  the  unseaworthiness  and 
consequent  loss  result  from  the  wear  and  tear  of  the 
equipments  of  the  Bhip(<i). 

(a)  Abbot  on  Shipping,  Boston  ed.  of  1846, 417. 

(b)  Hctzard  y.  Tlie  New  England  Marine  huwrance  Company,  1 
Sumner's  It,  218;  S.  C,  8  Peters's  R.,  557  (11  Ourtis's  Decis.  S.  C, 
215);  3  Kent's  Gomm.,  5th  ed.,  300;  Rohl  y.  Parr,  1  Espinuee,  445* 

(c)  3  Kent's  Oomm.,  301;  Story  on  Buhnents,  $  513;  Abbot  on 
Shippings  Boston  ed.  of  1846,  454;  Aymar  y.  Mtor,  6  Goiren's  B., 
266.  But  if  the  master  has  used  all  reasonable  precautions  to  prevent 
injury  by  rats,  as  by  having  cats  on  board,  it  is,  by  the  general  consent 
of  the  writers  upon  the  foreign  maritime  law',  held  to  be  a  loss  by  a 
peril  of  the  sea,  or  inevitable  accident  (Story  on  Bailments,  ubi  supra). 
^And  so  it  was  held'  in  Pennsylvania,  in  the  case  of  Garigues  y.  QuXy 
I  Binney's  R.,  592.  But  in  La/oeroni  y.  Deipey  et  oL  (5  Law  Rep., 
N.  S.,  606),  determined  in  1852,  in  the  English  Court  of  Exchequer, 
where  the  bill  of  lading  oontuned  the  usual  exertions,  the  action 
being  for  damages  done  to  cheese  by  rats,  it  vras  held,  on  a  review  of 
the  authorities  and  upon  full  consideration,  to  be  no  defence  that  the 
master  had  kept  cats  on  board.  Referring  to  Roocus,  who,  as  well  as 
Em^rigou,  lays  down  the  opposite  rule,  the  court  say,  ^'whatever 
might  be  the  case  when  Roocus  wrote,  we  cannot  but  think  that  rats 
might  now  be  banished  from  a  ship  by  no  very  extraordinary  degree 
of  ^igence  on  the  part  of  the  master.  And  we  further  are  very 
strongly  indined  to  believe  that  in  the  present  mode  of  stowing 

id)  3  Kent'd  Oomm.,  300 ;  Story  on  Baihnents,  $  512  a. 
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The  extent  of  the  carrier's  Kability  on'  the  ground   ™^-  *• 
of  unseaworthiness,  is,  however,  limited  to  the  just'twS' 
scope  of  the  principle  from  which  it  results.    The 
principle  is,  that  the  man  who  undertakes  to  trans- 
port goods  by  water  for  hire,  is  bound  to  provide  a 
vessel  sufficient  in  all  respects  for  the  voyage ;  well 
manned,  and  furnished  with  sails  and  all  necessary 
fiumiture ;  and  that  if  any  loss  happens  through  de- 
fecta  in  any  of  these  respecH  he  must  make  it  good- 
K  therefore  the  loss  is  occasioned  by  a  peril  of  the  ^^^^JJJ 
sea,  wholly  independent  of  the  want  of  seaworthi-  ^^£ 

■es,  liMto- 
peDdent  of 
QiiMawor- 

csrgoes,  cats  would  offer  a  very  slight  protection,  if  any,  against  rats.  thiiM«. 
It  is  difficult  to  understand  how,  in  a  fill]  ship,  a  cat  can  get  at  a  rat 
in  the  hold  at  all,  or  at  least  with  the  slightest  chance  of  catching  it." 
Whether  the  doctrine  of  this  case  ought  not  to  be  adopted  and  enforced 
in  the  American  courts  of  admiralty,  as  in  strict  hannony  with  the 
policy  that  lies  at  the  foundation  of  the  ri^d  responsibility  imposed 
upon  the  common  carrier,  is,  to  say  the  least,  a  question  that  requires 
grave  consideration.  I'he  opposite  rule  allows  the  dangerous  liberty 
of  learing  port  with  the  ships  overrun  by  rats,  provided  only  the 
precaution,  not  at  all  likely  to  be  effectual,  be  taken,  of  putting  cats 
on  board,  when,  by  the  means  alluded  to  by  the  court,  the  rats  might 
probably  be  destroyed.^ 

But  the  intimation  which,  after  the  judgment  was  pronounced,-  fell 
from  C.  B.  Pollo<ik  and  B.  Alderson,  that "  if  the  rats  had  made  a  hole 
in  the  ship,  through  which  water  came  in  and  damaged  the  cargo, 
that  might  very  likely  be  a  case  of  sea  damage,"  seems  more  than 
qdestionable.  Indeed,  so  fiur  as  I  can  discern,  it  is  in  direct  conflict 
with  Dale  v.  Hall,  1  Wils.  R.,  281,  cited  and  mainly  relied  on  by  the 
oeart  as  a  "  conclusive"  authority  in  the  case  before  them.  In  Dale 
V.  HaU  there  was  no  question  about  cats.  The  action  was  for  damage 
done  to  cutlery  by  leakage.  The  defence  set  up  was,  that  the  leakage 
was  occasioned  by  rats,  and  that  the  defendants  pumped  and  did  all 
they  could  to  prevent  the  goods  fW>m  being  damaged.  The  only 
question  before  the  court  was  whether  this  was  a  good  defence. 
Hie  court  held  it  to  be  invalid,  and  the  evidence  in  support  of  it  to 
have  been  improperly  admitted. 
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T^u  Diees,  the  loss  must  be  borne  »by  tbe  fireighter(a). 
toto d«J!^  The  responsibility  of  the  owner,  on  account  of  nn- 
^!SSS£^  seaworthiness,  is  subject  also  to  this  farther  quali- 
fication; that  if  a  Vessel,  reasonably  sufficient  for 
the  voyage,  be  lost  by  a  peril  of  the  sea,  the  owner 
cannot  be  charged  by  showing  that  a  stouter  ship 
might  have  withstood  the  periL  Thus,  where  a  hoy 
in  attempting  to  pass  a  bridge  was  driven  by  a 
sudden  gtist  of  wind  against  the  pier  and  sunk,  tlie 
owner  was  held  not  to  be  liable,  although  it  was 
shown  that  if  the  hoy  had  been  better  it  might  have 
sustained  the  shock  without  sinking.  "The  damage," 
said  the  Chief  Justice  Pratt,  "  was  occasioned  by 
the  act  of  God,  which  no  care  of  the  defendant  could 
foresee  or  prevent ;  and  no  carrier  is  obliged  to  have 
a  new  carriage  for  every  journey :  it  is  sufficient  if 
he  provide  one  which,  without  any  extraordinary 
accident,  wUl  probably  perform  the  jouniey(i). 

It  follows  from  the  general  principle  under  con- 
sideration, that  if  a  ship  perish  by  striking  against  a 
rock  or  shallow,  the  circumstances  under  which  the 
event  took  place  must  be  ascertained,  in  order  to 
decide  whether  the  loss  is  justly  attributable  to  a 
peril  of  the  sea,  or  to  the  fault  of  the  master.  If 
the  situation  of  the  rock  or  shallow  is  generally 
known,  and  the  ship  is  not  forced  upon  it  by  adverse 

(a)  Storj  on  BailmeDts,  §  413  d,  515;  HcutinffS  y.  Pepper^  11  Pick. 
R.,  41 ;  Bell  v.  Reed,  4  Binn.  R.,  127 ;  Keeler  v.  Firemen's  Insurance 
Ckmpany,  3  Hill's  R.,  250 1  HoUingvuxtrth  y.  Broderick,  7  Adolp.  and 
Ellifl'g  R.,  50 ;  Stoan  t.-  Union  Insurance  Company  of  Maryland^  3 
Wheat  R.,  168  (4  Curtis'B  S.  C.  Deci*.,  188).  ^ 

(b)  Amies  y.  Stevens,  1  Stnu,  128 ;  Bull.  N.  P.,  69 ;  Abbot  on  Ship- 
ping, 475. 
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winds  or  tempest,  ihe  loss  is  to  be  imputed  to  the  ^^°^'  *• 
findt  of  the  master.  On  the  other  hand,  if  the  ship 
is  forced  upon  snch  rock  or  shallow  by  adverse  winds 
or  tempest,  or  if  the  shallow  was  occasioned  by  a 
sadden  and  recent  collection  of  sand  in  a  place  where 
ships  conld  before  sail  in  safety,  the  loss  is  to  be 
attributed  to  the  act  of  God^  or  the  perils  of  the 
8ea(a).  In  cases  of  loss  by  accidents  of  this  nature,  gSjfpSrtu 
the  omission  of  the  master  to  tak.e  a  pilot  on  board 
in  entering  or  leaving  port,  eonstitutes  g£  itself  a 
want  of  due  diligence  (^).     ^ 

(a)  Abbot  on  Shipp.^  Boot.  ed.  of  1S46, 475 ;  Roociu  de  Kar.,  n.  55. 
And  thia  writer  addi,  that  if  a  Teasel  fiUl  upon  a  ahoal  in  the  night,  in 
eonaequenoe  of  being  misled  by  the  lights  of  fishennon,  the  navigator 
Is  not  to  be  deemed  in  ^olt. 

(6)  I%e  WiUiam,  6  Rob.  Adm.  R.  (N.  T.'ed.  of  1810),  316;  JTie 
FfjTUmoutKy  id*,  317  n.  In  KeeUr  v.  TfiJ^  Firetaen^s  Inturanoe  Comr 
pamyy  3  Hill's  R.,  250,  it  was  held  that  a  vessel  is  to  be  considered 
nnseaworthy,  if,  in  navigating  where  it  is  customary  to  have  on  board 
a  licensed  pilot,  she  should  proo^  without  one ;  but  that  if  there  is  no 
each  custom,  the  captain,  mate,  or  other  person  possessing  the  requisite 
■kOl,  may  act  as  pilot.    See,  also,  Low  v.  HcUingsworth^  7  T.  R.,  160. 

Lord  TxRTSRDEN  lays  down  the  law  relative  to  the  employment 
of  fulots,  as  follows:  '^ Pilots  are  established  at  several  places  in  thia 
ooontry,  by  anoienl charters  of  incorporatioa.  ,  In  general  the  master 
of  a  ship  engaged  in  a  foreign  trade  must  put  his  ship  under  the  chatge 
of  such  a  pilot,  both  in  his  outward  and  homeward  voyage,  within  the 
limita  of  such  establishment"  (citing  Low  v.  HoUingaworik^  7  Term 
R.,  160;  52  Qeo.  iii.,  di.  39,  §  59 ;  PhiUipg  v.  Seadlamy  2  Bamw.and 
Adolph.  R.,  380). 

In  the  case  of  BoUan  and  oth^n  v.  The  American  Itmtrance  Com- 
panf^  tried  before  0.  J.  Jonxs,  in  the  Superior  Oourt  of  New-York| 
and  cited  by  Chancellor  Kxrt  (3  Kent's  Comm.,  176),  it  was  held  that 
in  every  well  appointed  port,  Where  pilots  were  to  be  had,  a  vessel, 
arriving  upon  pilot  ground,  was  bound  to  take  a  pilot,  and  the  ground 
W9B  to  be  ^yproached  carefully ;  and  if  in  the  night,  the  master  was  to  * 
hM,  out  a  light  for  a  pilot,  and  wait  a  reasonable  time  for  one,  and  to 
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roj^h        Where  a  vessel  was  siuxk  in  a  rivei:  by  strikixig 
^£?wi£  against  the  anchor  of  another  vessel,  the  anchor 
being  under  water  and  without  a  buoy^  whereby 
some   goods  on   board    the   former  vessel    were 

approach  one  if  he  oan  do  it  with  safety.  If  he  attempted  to  enter  the 
port  without  a  pilot,  or  steered  rashlj  or  negligentlj  in  ^proaehing 
the  ground  whei«  it  was  unsafe  to  nay%ate  without  a  pilot,  and  damages 
ensued}  the  underwriters  would  not  be  responsihlB  for  them.  The  dutj 
of  the  master  is  the  more  imperatiye  cm  the  approach  to  New-York, 
which  is  <^  dangerous  access ;  as  the  channel  is  only  a  mUe  and  a  half 
wide  between  the  bars,  and  the  coatft  is  lined  with  shifting  sandbars. 
In  esses  of  great  danger,  as  in  the  case  of  astorm,  if  the  G^)tamcaBBOt 
wait  with  safety  for  a  pilot  he  must  come  in  without  one. 

Whether  the  owner  is-responsible  for  losses  and  injuries  occasioned 
by  the  &ult  and  negligenoe  of  a  licensed  pilot  on  board,  seems  not  to 
hsfve  been  tery  clearly  settled  by  judicial  decisions.  Lord  TEMTK&DCir 
expresses  himself  cautiously  on  the  subject,  observing  that  for  any 
loss  arising  from  the  negligenoe  or  misconduct  of  a  local  pilot^  to 
whoiti  the  direction  of  the  ship  was  necessarily  entrusted,  the  owner 
and  master  would,  probably,  be  answe^ble  ( Abbpt  on  Shipping,  Boat, 
ed.  of  1846, 468) ;  but  the  only  authority  to  which  he  refers^  is  the  case 
otBowcher  y.  Nordstrom  (1  Taunt  R.,  568),  in  which  Mansfuld,  C. 
J.,  held  the  master  responsible  for  an  act  of  trespass  on  another  Tessel, 
-  committed,  while  he  was  asleep,  by  order  of  the  pilot  on  board  his 
vessel.  This  decision,  made  at  Nisi  Prius,  was  orermled  by  tb»  court 
of  King's  Bench,  on  a  rule  nisi  to  set  aside  the  verdict ;  the  court 
holding,  **  that  as  it  did  not  appear  that  the  detain  liad  done  any  act 
in  this  case,"  the  action  against  him  could  not  be  maintained.  The 
decision  therefore  was,  simply,  that  the  master  was  not  responsible ; 
and  the  case  is  wholly  silent  with  respect  to  the  liability  of  the  owner. 
Chancellor  Kent  understands  the  cases  to  warrant  the  assertion  of  such 
liability ;  and  he  cites  to  this  point,  Biusey  t.  DoncUdaon^  4  Dallas's 
R.,  206 ;  Haggart  v.  Montgomery^  ft  Bos.  Pull.,  446 ;  Yates  y.  Brovm^ 
8  PickrR,  23 ;  FUot  Boat  Washington  y.  Ship  Saluda^  IT.  S.  District 
Court,  S.  C,  April,  1831 ;  WiUiamson  v.  Price,  16  Martm's  Louie.  B., 
399.  Some  of  these  cases  are  sufficiently  ezplidt  with  respect  to  the 
Owner's  liability  for  injuries  arisii;ig  from  ooUiftion,  occasioned  by  the 
negligence  or  unskilfulness  of  the  pilot.  The  owner  was  held  to  be 
clearly  answerable  in  such  cases,  idso,  by  Lord  Stowjbll,  in  The  Nep- 
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inJQred,  the  owners  thereof  were  held  responsible  for  otap.^ 
the  injury.  Both  parties  were  deemed  to  be  in 
&nlt :  the  one  in  leaving  his  anchor  without  a  buoy; 
the  other,  because,  not  seeing  the  buoy,  he  was 
bound,  on  that  account,  to  use  a  greater  degree  of 
caotion(a).  And  where  goods  were  injured  by  fw*. 
steam  which  escaped  from  the  steam  boiler  through 
a  crack  occasioned  by  frost,  the  court  held  it  to 
have  been  gross  negligence  in  the  carrier  to  fill  his 
boiler  with  water  over  night,  without  keeping  up 
a  sufficient  fire  to  prevent  such  an  accident(^).  But 
ihe  freezing  of  canab  and  rivers  on  which  the  trans- 
portation was  to  be  performed,  has  been  held  to  be 
such  an  intervention  of  the  vie  TMUQOTy  as  excuses  the 

Mie  <Ae  Eeoand^  1  Dodfeon's  R.,467.  ^  His  lUbHity  u  dednoed  fiom  thd 
relatkni  of  agent  in  wbidi  the  pilot  standB  towitds  him-;  and  tiie  prin- 
ciple eeeoiB  to  be  oomprehenBiye  enough  to  embrace  all  ii^uriee  and 
keeee,  howerer  occasioned,  arising  from  the  carelessness  or  misconduct 
of  the  pilot  The  owner  must  seek  his  temedj  against  the  pilot,  who 
is  aaawefable  as  strictlj  as  if,  he  were  a  common  carrier,  to  his  &ult,  « 
negligence  or  nnskilfnlness.  Tht  N^ttune  the  Second^  1  Dodson's  R.f 
467 ;  Yates  t.  Jroion,  8  Pick.  R.,  23,  24 ;  S  Kent's  OomnL,  3d  ed.,  176. 

In  the  above  mentioned  remark  of  Lord  Txntxrdxn,  asserting  the 
fiahiliiy  of  the  owner,  he  indndes,  as  we  hare  seen,  the  master  alsob 
Bot  the  decision  of  the  King's  Bench,  as  already  stated,  was  the  reverse 
of  that  of  the  Chief  Justice  at  the  trial,  cited  bj  Lord  Tsnterdejt  ; 
ami  in  this  oountzy  the  master  has  been  considered  not  to  be  answer- 
able for  usuries  resulting  from  the  &ult  of  the  pilot.  The  pilot,  while 
OB  board,  has  the  ezduBive  management  and  control  of  the  ship ;  and) 
jiro  hoc  vice^  is  ooxMndered  as  i^aster.  Prorided  the  crew  act  in  obo- 
dienoe  to  hia  commands,  the  master  ought  not  therefore  to  be  held 
req^onrible  aa  master  (AieS  r.  Richy  1  Johns.  B.,  3Q5;  YoUb  t. 
Bnrttny  8  PidDering's  B.,  23]  3  KeQt's  Oomml,  176). 

(a)  Prcfrietan  of  Trtnton. Navigation  y,.  Woody  3  Bspinaise's  B., 
127 ;  Abbot  on  Shipinng,  455. 

(6)  fiioitiet  T.  £b»,  4  Bingham's  B.,  607. 
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rc^i.  delay  of  the  carrier.  He  is,  however,  bound  to  exer- 
cise ordinary  forecast  in  i^iticipating  the  obstruction^ 
and  to  use  proper  means  to  overcome  it  He  is 
bound  also  to  take  «hie  care  of  the  property  during 
its  detention,  and  to  complete  the  transportation  as 
soon  as  the  obstruction  cease8(a). 

ISmZ;  ^  easea  of  loss  or  damage  to  goods,  proceed- 
ing from  collision  of  the  qiirrier-ship  with  another 
vessel,  the  carrier's  liability  depends  upon  the 
question  of  actual  negligence  on  hui  part  If  it 
appear  that  the  accident  could  not  have  been  pre> 
vented  by  human  prudence,  it  is  to  be  deemed  a 
peril  of  the  sea,  and  the  carrier  is  excused  (&).  So, 
if  a  vessel,  under  a  misapprehension  of  the  nature  of 

l^jjtaf     her  employment  or  her  character,  be  forcibly  taken 


low;  in  tow  by  a  shipof-war  of  her  own  nation,  and  being 
obliged  to  use  fax  extraordinary  {H'ess  of  sail  in  order 
to  keep  up,  ship  a  quantity  of  water  in  a  gale  and 
high  sea^  whereby  damage  is  done  to  her  cargo, 
.  such  damage  has  been  held  to  be  a  loss  by  perils  of 
the  sea(c). 

ByMttoA«r  If  a  vessel^  properiy  moored  in  a  harbor,  be 
unavoidably  injured  by  collision  with  the  bottom, 

(a)  Bovman  r.  Teal,  23  Wendell's  R.,  306. 

(b)  BuUeret  al  ▼.  Fisher etaL,  3  Esp.  R.,  69$  SmiOiaaL  t.  SctM, 
2Taiint,  227.  In  the  first  (tf  these  cases,  it  did  not  appear  that  either 
tessel  was  in  &ult.  In  the  second,  there  was  no  fault  on  the  part  of 
the  carrler^hip,  bat  gross  negligenos  on  the  part  of  the  otiier.  "  I  do 
not  know,"  said  Mansiix  tn,  0.  J.,  ^  how  to  make  this  out  to  be  a  peril 
of  the  sea.  What  drove  the  Margaret  against  tile  Hslena?  The  sea. 
What  was  the  caose  that  the  crew  of  the  other  ship  did  not  prevent 
her  from  nmning  against  the  Helena?  Their  gross  and  culpable 
neg^gence ;  bat  stiU  the  sea  did  the  mischief."    ' 

(c}Hd^erdameiaLr.  WhUmartfl  Staride's  R.,  157.- 
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in  oonseqnence . of  the  action  of  the  tide,. and  her   ohap.*- 
cargo  be  thereby  injured,  the  loss  so  occasioned  has 
been  adjudged  to  be  attributable  to  a  peril  of  the 
8ea(a). 

The  master  is  bound,  during  the  voyage,  to  take  Sm^SES? 
all  possible  care  of  the  cargo.  K  it  require  to  be  33*^^2: 
aired  or  ventilated,  as  fruit  and  some  other  things 
do,  he  must  take  the  usu^  and  proper  methods  for 
this  purpose ;  and  if  by  the  n^lect  of  these  meana^ 
the  cargo  is  spoiled  or  injured,  the  master  and  owner 
are  responsible  for  the  loss(d). 

In  order  to  exempt  the  ship-owner  from  responsi-  ^te®^ 
bility,  the  act  of  God,  on  which  he  relies  for  this  S^S^am 
purpose,  must  appear  to  have  been  the  immediate 
cause  of  the  loss.  Thus,  where  a  ship,  sailing  into  a 
harbor,  struck  against  a  floating  ma^t  belon^g  to 
a  sunken  vessel  and  tied  to  some  part  of  it^  and  the 
mast  not  giving  way,  the  ship  was-  in  consequence 
forced  towards  the  bank  until  she  struck,  and  upon 
the  ebbing  of  the  tide,  her  stem  ^unk  into  the  water, 
and  the  goods  were  spoiled ;  the  owner  was  held 
to  be  liable,  although  it  appeared  that  the  part  of 
the  bank  on  which  she  struck  had  been  swept  away 
by  a  great  flood  a  short  time  before,  so  that  it  had 
become  perfectly  steep,  and  that  the  ship  would 
oth^wise  have  remained  perfectly  safe  on  the  bank. 
The  court  held  that  the  act  of  God,  which  could 
excuse  the  owner,  must  be  immediate ;  and  that  as 
the  coUision  with  the  mast  was  the  proximate  cause 
of  the  misfortune,  the  change  which  the  bank  had 

V 

(a)  Fletcher  ▼.  IngUs^  2  Barn,  k  Aid.  IL,  315. 
(6)  Abbot  on  ShjppuDg,  So«ton  ed*  oi  1S46, 454. 
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^5l*-  undergone  waa  too  remote.  The  bank,  previons  to 
the  recent  flood,  was  shelving,  and  vessels  nsed  to 
lie  (m  it  in  safety;  and  Lord  Kxnyojx  said  thai  if 
it  had  been  removed*  by  an  earthquake,  at  the  time 
of  the  acddent  (that  is  to  say,  as  I  miderstand  him, 
after  the  ship  got  on  it),  the  master  would  have  been 
excQ8ed(a).  In  that  case  the  eartliqnake  would  have 
^  been  the  proximate  canse  of  the  disaster ;  whereas, 
in  the  case  before  the  court,  the  bank  having  been 
previously  removed,  the  immediate  cause  was  the 
collision  with  the  floating  mast,  which,  for  aught 
that  appeared,  might,  by  extraordinary  |)recantion8, 
have  been  prevented. 

This  doctrine  was  asserted  and  applied,  wilh 


jjjfgijSl  obvious  pw^riety,  by  the  late  Mr.  Justice  Stobt, 
«r«Bieaie-  ^  a  reccut  case(^),  which!  involved  also  other  im- 


AtpwTMk.  portant  principles  affecting  the  liability  of  carriers 
by  water.  His  judgment  is  very  elaborate,  and 
abounds  with  sound  learning  and  instruction.  The 
suit  was  in  the  Admiralty,  m  ^p&rsonam;  and  was 
brought  to  recover  -the  value  of  a  box  of  gold  sover- 
eigns shipped  on  board  the  ship  North  America,  to 
be  carried  for  hire  from  New-York  to  Mobile.  The 
bill  of  lading  contained  the  usual  exception  of  the 
^perils  of  the  seasf*  and  the  ship  having  been 
wrecked  on  the  '^  Honda  Reefis,^'  the  captain  then 
removed  the  box  from  the  state-room  where  it 
could  be  locked  up,  and  placed  it  in  the  run  where 

9 

(a)  Smith  T.  Shepherd,  cited  in  Abbot  on  Shi^uag,  Boston  cd^  of 
1846,  46S,  475. 

(6)  Jamee  O,  King  and  othen  t.  Qtof)f€  Shepherd  and  Qthen^  3 
Story's  B.,  349. 
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the  crew  had  free  aecess,  and  allowed  it  to  renudn  ^j±  ^ 
there,  without  personaily  saperintending  it  while  the 
wreckers  were  on  board,  and  it  was  lost  Mr.  Justice 
Stqbt  held  that  the  biarthen  ef  proof  was  on  the 
respondents,  to  show  that  die  loss  occurred  by  a  peril 
of  the  seas;  and  the  reasonable  inference  from  the 
evid^ioe,  on  the  contrary,  being  that  the  box  had 
been  stolen  orexubeaizled — ^and  whether  hv,  theoffi* 
cers  and  crew  pf  the  ship,  or  by  the  salvors  employed 
by  the  master,  it  mattered  not— -he  held. that  the 
owners  Were  responsible,  on  the  ground  ^  that  the 
loss  was  attributable,  not  to  the  stranding  of  the 
ship,  but  to  the  theft  or  embezzlement,  as  its  proxi- 
mate cause.  The  mere  fact  that  the  yessel  was 
wrecked,  did  not  vary  the  liabilities  of  the  owners 
and  nu»ter  as  common  carriers ;  the  property  not 
being  shown  to  have  perished  witk  the  wreck,  and 
in  consequMxce  of  the  wrecking.  They  were  not 
thereby  exempted  from  all  liability,  except  for 
reasonable  diligence  and  care  in  their  endeavors  to 
save  the  property;  but  on  the  co;itrary,  their  duties  tu  mm 
aud  obligi^tions  as  common  carriers  still  continued,  Sf^^ 
and  they  were  bound  to  show  that  no.  human  dili-  "^^ 
gence,  or  skill,  or  care,  could  have  saved  the  property  SSlSLiS! 
from  being  lost  by  the  shipwreck.  Had  it  perished  ^^''^^ 
with  the  wreck,  the  maxim,  Heeperit  daminoj  might 
have  appKed ;  but  it  could  not  apply  where  the 
loss  was  by  theft  or  embezzlement,  by  persons  in 
the  employ  of  the  owners  and  master,  not  acting 
piratically  and  with  hostile  force  or  irresistible  vio* 
lence. 
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totn^i.        B^t  althongli  embesadement  is  not,  by  the  maritime 

Bobto^t     law  of  this  country,  a  peril  o^  the  seas,  and  theft  or 

robbery  is  a  peril  of  the  seas  only  where  it  is  piracy 

on  the  high  seas;  yet  if  upon  the  stranding  md 

wreck,  the  property  has  been  plundered  by  pirates, 

or  even  by  robbers  from  the  shore,  acting  with 

violence  and  forde,  animo  furand%  the  loss  might 

perhaps  ^ave  been  properly  attributed  to  the  first 

peril — the  stranding  or  wreck :  though  even  in  that 

<»8e  there  are  authorities  tending  to  show  that  the 

same  rule  ought  not  to  be  applied  to  the  liability  of 

the  common  carrier. 

ui^S^,       It  was  suggested  in  behalf  of  the  resp<mdents  in 

jj^ygj  «•   this  case,  that  the  contract  being  in  terms  for  the 

S^.^'     oarriage  of  tli«  goods  in  the  ship  NorA  America, 

■hlpi  oc 

2^*5^  and  not  in  any  other  ship,  the  duties  of  the  carrier 
KplL^  were  ended  when  she  was  lost,  the  fulfilment  of  the 
contract  having  been  prevented  by  the  perils  of  the 
seas.  But  Mr.  Justice  Story  held  this  view  of  the 
subject  to  be  sophisticfJ  and  unsound.  The  gold 
coin  was  to  be  transported  in  the  North  America^ 
if  she  was  in  a  condition  to  carry  it ;  but  when  she 
became  disabled,  it  was  tbe  duty  of  the  master  to 
carry  it  on,  or  send  it  in  another  ship,  if  practicable ; 
and  his  duties  as  carrier  were  not  ended  until  the 
property  was  delivered  at  the  port  of  destination,  or 
returned  to  the  possession  of  the  owner,  or  kept 
safely  until  the  owner  could  resume  it,  or  it  was 
otherwise  carefully  disposed  of. 

It  was  also  su^ested  by  the  counsel  for  the 
respondents,  that  the  master  had  no  conmiand  over 
the  wreckers,  and  that  he  surrendered  all  to  their 
care  and  custody. 
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Mr,  Justice  Stobt  was  of  opinion  that  tlie  asserted   ^^^'  ^ 
&ciB  were  not  supported  by  the  evidenee,  and  he  ^jTnf  riJS 


to     AlNtAdoil 


moreover  emphatically  repndiated  tlie  legal  coose-  &  '^i: 

,  t^  r'  O  the  ei»  MMl 

qnence  which  it  was  proposed  to  draw  from  them.  JJjSJj^ 
The  master,  he  said,  had  no  right  to  make  such  a 
surrender  of  his  authority  and  responsibilities.    The 
wreckers  were  to  act  under  him,  not  over  him. 

When  goods  are  thrown  overboard,  in  a  case  of  '•««**• 
neceesity,  for  the  purpose  of  saving  the  vessel  from 
foundering,  and  of  preserving  the  lives  of  the  crew, 
the  loss  is  held  to  be  referable  to  the  act  of  God(a) : 
and  when  goods  are  shipped  to  be  stowed  x>n  deck, 
where,  from  their  situation,  they  are  peculiarly  liable 
to  be  thrown  overboard  to  lighten  or  disencumber 
the  vessel  in  case  of  distress,  the  carrier  is  exonerated, 
and  the  owner  must  bear  the  loss  without  contribu- 
tion, although  the  necesnty  for  the  jettison  arose 
from  such  8towage(d).  But  it  is  otherwise  if  the 
goods  are  stowed  on  deck  without  the  consent  of  the 
shipper,  either  express  or  clearly  implied,  unless 
the  carrier  can  show  that  the  jettison  would  have 
been  equally  unavoidable,  had  the  goods  been  stowed 
under  deck(<^);  and  so,  also,  if  the  necessity  arise 
from  the  overloading  of  the  vessel({f). 

The  liability  of  the  ship-owner  may  be  limited  by  g"55^ 

RIpODllbItt* 
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^<^^'  special  contract ;  and  such  cdntraet  may  be  either 
express  or  implied.  An  express  contract  for  tiiis 
purpose  woald  natnrally  find  its  place  in  a  bill  of 
lading(a).  A  special  contract  to  this  effect  may  be 
implied  from  the  particular  dealing  between-  the 
parties,  either  generally  or  in  a  given  case,  or  from 
.  the  general  conne  of  trade  or  business,  or  by  the 
general  law  of  England,  from  public  advertiaementB 
and  notices,  given  by  carriers,  stating  the  terms  and 
limits  of  their  responsibility(&).  The  ezpe^ency 
of  admitting  the  right  of  the  common  carrier  to  limit 
his  responsibility  ad  libitum^  has  been  strongly 
questioned  and  seriously  doubted  in  the  English 
votfMt.  courts;  but  the  right  of  making  such  qualified 
acceptances,  as  they  are  called,  and  the  validity  of 
notices  for  ^is  purpose,  seem  nevertheless  to  have 
been  firmly  established  by  judicial  decisions(c). 

But  im  order  to  render  the  notice  effective,  it  must 
be  clearly  shown,  either  by  direct  evidence  or  con- 
structively, to  have  been  previously  brought  to  the 
actual  knowledge  of  the  bailor,,  and  must  be  clear, 

» 

(a)  The  ezoeption  of  ''  daogen  of  the  seas,"  is  said  to  Imtb  been 
latterly  altered  m  England,  and  now  to  be  made  in  the  following 
words: 

'^  The  act  of  God,  the  king's  enemies,  fire,  and  all  and  evexy  other 
dangers  and  accidents  of  the  seas,  riyera  and  nayigation,  of  whateTer 
nature  and  kind  soeyer,  excepted.''  In  the  case,  howeyer,  of  ships 
homeward  bound  from  the  West  Indian  islands,  which  send  their  boats 
to  fetch  the  caigo  from  the  shore,  there  is  introduced  a  saying  out  of 
this  exception,  <'  of  risks  of  boats,  so  te  as  ships  are  liable  thereto." 
Abbot  on  Shipping,  Boston  ed.  of  1846,  399, 

(6)  Story  on  Bailments,  §  651. 

(c)  Story  on  Baihnents,  {  549*564 ;  2  Kent's  Oomm.,  606. 
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explicit  and  coii8i8teftt(a) ;  and  whatever  may  be  ^oh^p.  4 
the  form  of  the  notice,  the  airier  is  nevertheless  iSSS^X 
responsible  for  any  loss  or  damage  resulting  from  ^SST* 
gross  negligence  or  misfeasance  in  him  or  his  sei-  ^;& 


vant8(6).  The  reported  English  de<sisions  npon  this 
subject  have  generally  tnmed  npon  the  question  of 
grofis  negligence,  apd  the  question  of  the  carrier^s 
liability  for  ordinary  negligence  seems  not  to  have 
been  determined  (c). 

In  this  country,  ihe  validity  of  notices  for  the  J^^^ 
purpose  of  exempting  common  carriers  from  liability  SSSS£)?i£d 
has  been  questioned  in  several  of  the  states  of  the  n^-Tork. 
Union ;  and  in  New-York,  such  notices  have  been 
decided,  by  a  series  of  adjudications,  to  be  against 
public    policy,    and  on    that    ground    altogether 
ineffectoal.    Thus  it  has  been  held  by  the  Supreme 
Court  of  this  state,  that  the  proprietors  of  a  stage  v 

coach,  or  of  a  steamboat,  cannot  relieve  themselves 
from  responaibmty  aa  common  carriers,  by  publish- 
ing  a  notice  that  "'  all  baggage  is  at  the  risk  of  the 
owner(^.''  And  so  o3f  a  notice  that  ^  all  boxes  and 
parcels  sent  by  a  stage  coach  will  be  at  the  risk  of 
the  owner(^).''    It  was  said,  however,  in  one  of  these 

(a)  2  Kent's  Oomm.,  606 ;  Stoiy  on  Bailments,  §  558.  The  cases 
on  this  aabject  are  collected  and  luddlj  arranged,  by  Mr.  Justice  Stort, 
in  this  excellent  work« 

(b)  2  Kent's  Gomm.,  607 ;  Story  on  Bailments,  }  570. 
(c>  StoTf  on  Bailments,  §  571. 

(d)  The  Casnden  and  Ambop Railroad  TrantportcUion  Companpr, 
Bvrkj  13  Wendell's  R.,  611 ;  H(Mister  t.  Notatiy  19  WendelPs  R.,  234 ; 
Cole  ▼.  Ooodwin^  id.,  251 ;  The  Camden  and  Amboy  Railroad  TranM- 
portation  Company  t.  Belknap^  21  Wendell's  R.,  351. 

(e)  Clark  ▼.  Faxto%  21  Wendell's  R.,  153. 
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^^^'  e9BeB{A)j  that  a  common  carrier,  like  other  insnrerB, 
may  demand  a  premiftm  proportionate  to  the  hazards 
of  his  engagement ;  and  he  may  therefore  require 
the  owner  of  the  goods. to  ^ve  sach  information,  as 
to  their  nature  and  value,  as  will  enable  him  to 
determine  the  amount  of  compensation  which  he 
ought  to  exact ;  though  it  was  also  said  tiiat  a  general 
notice  requiring  such  information  was  insufficient^ 
unless  it  was  clearly  shown  to  have  actually  come  to 
the  knowledge  of  the  owner  of  the  goods :  aaid  the 
same  doctrine  was  reiterated  by  the  court  in  another 
of  these  cases(i),  in  which  the  right  of  the  carrier  to 
make  a  special  acceptance  was  asserted.  In  a  subse- 
quent ca8e(c),  the  same  court,  Chief  Justice  Nblsov 


|tudtai  dissentmg,  went  to  the  extreme  length  of  deciding 
that  a  common  carrier  cannot  limit  his  responailMlity, 
or  evade  the  consequences  of  a  breach  of  his  duties 
as  such,  even  by  an  express  agreement  for  that  pur- 
pose with  the  owner  of  the  goods :  and,  accordingly, 
where  upon  the  receipt  of  the  goods  for  transporta- 
tion, the  carrier  gave  to  the  owner  a  memorandum 
by  which  they  promised  to  forward  the  goods 
to  their  place  of  destination,  ^  danger  of  fire,"  eta, 
excepted,  it  was  held  that  the  carriers  were  liable  for 
a  loss  by  fire,  though  not  occasioned  by  negligence((f). 

(a)  Sottister  t.  Nblandj  mipnu  (6)  CoU  y.  droodiom,  raprk 

(e)  Gould  T.  ma,  2  HUra  R.,  623. 

{d)  Care  wtm  taken  hj  the  oourt,  in  the  above  cited  easea,  to  limit 
the  doctrine  therein  laid  down  strictly  to  common  camera.  It  does 
not  therefore  extend  to  other  baileea,  who  are  at  full  liberty  to  pre- 
scribe the  limits  of  their  own  responaibility.  In  a  smt^  thenfore, 
against  tiie  owners  of  a  steamboat  employed  in  the  business  of  towing 
canal  boata  on  the  Hudson  for  hire,  to  reoorer  the  vahw  of  the  caigo 
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Bat  Bince  the  pabli(»Mra of  tlie  first  edition  of  thk  c'^^ 
work,  the  legal  eflfect  of  a  special  contract  designed 
to  limit  the  liability  of  the  common  carrier,  has  been 
brought  directly  and  forcibly  to  the  consideration  of 
the  Supreme  Court  of  the  United  States,  in  the  case 
of.  The  Ifmo  Jersejf  Steam  Namgation  OompariAf  v. 
The  Merchants^  Bcmk  cf  BoeUmid).  The  action, 
(being  an  admiralty  suit  m  pereonam)  was  brought 
to  recover  the  value  of  a  large  aoiount  of  coin 
beloi^ing  to  the  appelleee^  and  lost  by  the  burning, 
on  Long  Island  Sound,  of  the  steamer  Lexington, 
belonging  to  the  appellants.  The  money  had  been 
delivered  to  Mr.  F*  HamdeUt  an  ^  express  carrier,^ 
in  the  city  of  IJiTew-York,  for  conveyance  to  Stoning- 
ton,  and  had  by  him  been  |daced  on  board  the 
Lexii^eton  for  that  purpose.    The  appellants  claimed 

of  ft  canal  boat,  lost  by  reason  of  tbe  negligence  of  the  master  of  the 
steamboat,  the  Supreme  Court  of  New-Tork  being  of  opinion  that  ^e 
owners  of  the  steamboat  were  not  common  carriers,  and  it  having  been 
ezpreasly  stipnlated  tiiat  the  canal  boat  hi  question  should  be  towed 
at  the  risk  of  her  master^  that  court  held  that  the  defendants  were  not 
responsible  even  for  ordinary  care  and  skill  (^AUxander  t.  Green^  3 
Hill's  R.,  1)«  This  decision  was,  however,  rerersed  by  the  Court  of 
Brnxs,  thai  court,  without  deciding  whether  the  ownflrs  of  thesteam- 
boftt  were  to  be  deemed  eommcm^carrieri  or  not^  being  c^  opinion  that 
they  were  bound  to  exercise  ordinary  diligence,  notwithstanding  the 
special  agreement  (S.  C,  7  HilPs  R.,  633). 

In  l&igkoid,  at  least,  it  appears  to  be  an  unsettled  question  whether 
tbe  general  rule  requiring  (>cdinary  diiigence  in  oommon  oases  of  hire, 
is  i^licable  to  Ute  case  of  carriers  under  notice,.or  whether  they  are 
rendered  responsible  only  by  gross  negligence.  See,  on  this  subject, 
Story  on  Bailments,  §  571,  and  the  cases  collected,  p.  574  (4th  edit.), 
note  3.  Indeed,  it  seems  to  be  doobtftil  whether  in  cases  of  this  nature, 
thert  i«y  \m  z^ty,  any  distinction  between  negligence  and  gross  negli- 
gence.   (Story  on  Bailments,  §  570). 

<a)  6  Howard's  R.,  S44  (16  Curtis^s  Deds.,  S.  C.  722). 
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▼oui. 


exemption  from  If  ability  in  Tirtne  of  i^^peoial  agree- 
ment previoQsly  entered  into  hj  them,  tmder  Ka!, 
with  Sarnden,  by  which  it  was  stipulated  ihat^  ia 
coBfiideratioB  of  a  specified  peconiary  eompensaticm, 
he  should  have  the  privilege  of  transporting  in  tiie 
steamers  of  the  appellants  nmning  between  the 
ports  of  New  -York  and  Providence,  once  a  day,  (me 
wooden  crate  of  certain  specified  dimension8|flifaject» 
however,  to  the  condition  that  the  "^  crate,  with  its 
contents,"  should  ^'  be  at  all  times  exclusively  at  the 
risk  of  Hamden ;  and  that  the  appeUants  shonld 
not,  ^^  in  any  event,  be  responsible,  either  to  Jnm  ot 
his  employers,  for  the  loss  oi  any  goods,  wares, 
merchandise,  money,  notes,  bills,  evidences  of  debt, 
or  property  of  any  and  every  description,  to  be  con- 
veyed or  transported  by  him  in  the  said  cfate^  or 
otherwise,  in  any  manner,  in  the  boats  of  tiie  said 
company.''  The  agreement  contained  a  further 
stipulation  that  the  advertisements  to  be  pubSshed 
by  Hamden,  and  also  his  receipts  or  bills  of  lading 
should  be  accompanied  by  a  full  notice  of  the  above 
mentioned  condition.  Such  a  notice  was  published 
by  Hamden,  but  it  does  not  appear  in  the  report  of 
the  case  whether  it  was  appended  to  his  bills  of 
lading  or  not  A  general  notice  of  the  like  import 
was  published  by  the  appellants  in  their  own  names. 
In  speaking  of  the  case  under  this  aspect,  the 
court,  however,  held  these  notices  to  be  wholly 
unimportant,  not  only  because  they  were  couched  in 
language  no  more  comprehensive  than  that  of  the 
special  agreement,  but  also  because  ^Hhe  carrier 
cannot  in  this  way  exonerate  himself  from  duties 
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KihiA  tibe  har  kas  azalexed  to  Ids  employmeni."  <3^-^ 
^  He  18,''  say  the  cont%  ^^  in  the  ezerciso  of  a  sort  of 
pablic  office,  and  has  public  duties  to  perform^  froija 
which  he  should  not  be  permitted  to  exonerate  him- 
self without  the  assent  of  the  parties  concerned. 
A^  this  is  not  to  be  implied  or  inferred  from  a 
general  notice  to  the  public,  limiting  his  obHgatidta, 
which  may  or  may  not  be  assented  to.'' 

But  with  regard  to  the  special .  agreement,  the   ^ 
court,  -adverting  to  the  decision  pf  the  Supreme 
Gout  of  New  -Yoi^,  above  cited^  pronouncing  such 
ilgreements  nugatory,  declared  itself  unable  to  per* 
cdve  any  well  founded  objection,  against  holding  it 

to  be  valid  to  the  extent  of  exemptin^the  a^^dlants f  ,^^^^ 

from  responsibility  for  laws^aiqst  which  they 
would 'Otherwise  have  been  liable  as  insurers.  It 
was  conceded  also,  that,  as  the  i4)pellees  claimed 
through  the  agreement  they  were  bound  by  its  pro- 
vifiion^so  far  as  they  wef^e  consistent  with  law.  Bht 
general  and  strong  as  its  language  was,  the  coui^  was 
of  <^inion  that  ^  to  regard  it  as  stipulating  for  wilful 
misconduct^  gross  negligence  or  want  of  ordinary 
care,  eitJier  in  the  seaworthiness  of  the  vessel,  her 
proper  equipments  and  furniture,  or  management 
would  be  inadmissible  according  to  ^  any  Mr  and 
reasonble  construction  of  the  agreement?'  The  appal* 
lants  must  therefore  be  ^^  deemed  to  have  incurred  the 
same  degree  of  responsibility  as  that  which  attaches 
to  a  private  person,  engaged  casually  in  the  like 
occupation,"  and  were,  therefore,  ^^  bound  to  use 
ordinary  care  in  the  custody  of  the  goods,  and  in 
their  delivery,  and  to  provide  proper  vehicles  and 
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TOL^^u  mems  of  oonyeyance  for  tkair  tnni^rtatioiL''  H 
was  aoocu*dingl7  held  to  be  incumb^it  on  the  appel* 
lees  to  prove  their  low  to  have  been  ^ooeaaoned  by 
want  of  doe  care  or  gross  n^ligence,''  aad  the  coart^ 
pn  looking  into  the  evidence,  having  come  to  the 
condnsioB  that  this  had  been  done,  affirmed  the 
decree  of  the  circnit  court,  awarding  damages  to  the 
amount  of  the  loss* 

This  decision,  it  will  be  noticed,  involved  also  the 
determination  of  another  point  The  contract  of 
affireightment  on  which  the  action  was  founded,  was 
entered  into  by  the  appellants,  not  with  the  appel- 
lees, but  with  Hamden,  and  it  was  olgected  that  no 
action  could  be  maintained  upon  it  except  by  him, 
or^  at  least,  in  hia  name.  But  upon  what  was  deemed 
ample  authority  establishing  the  rule  of  law,  that, 
where  a  contract,  not  under  seal,  is  made  by  an  agent 
in  his  own  name  for  an  undiscovered  principal,  either 
the  agent  or  the  principal  may  sue  upon  it,  the  court 
held  the  action  to  be  maintainable,  the  circumstance 
of  the  contract  in  the  case  under  consideration,  beii^ 
under  seal,  not  being  considered  important  in  a  suit 
in  the  admiralty,  where  technicalities  are  less 
r^arded  than  in  the  courtsof  common  law(a). 
StttSyL^  "^  ^^*^^  ^  notice,  the  burthen  of  proof  of  negli- 
hSatr^a  gence  is  on  the  party  who  sends  the  goods,  and  not 
tM  Ai»«r.  ^j  ^^^  diligence  on  l^e  part  of  the  carrier(i),  which, 

(a)  It  was  in  tfaia  important  ease,  also^  the  aitentiTe  reader  will 
remember,  that  tbe  contract  of  affireightment  was,  for  the  first  time 
adjudged  hy  the  Sapreme  Court  to  be  cognizable,  aad  that  in  a  suit 
m  penanam  as  well  as  m  rem^  in  our  oourts  of  admiralty. 

(6)  Sterf  OB  Bailments,  §  573. 
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as  we  have  seen,  is  contrary  to  the  general  rule  in   ™i£:  *• 
casee  of  carriere,  where  there  is  no  notice(a). 

The  question,  hoth  in  an  ethical  and  in  a  legal 
point  of  view,  has  been  much  discussed,  how  far  a 
contracting  party  may  innocently  be  silent  with 
ree^)ect  to  matters  which,  if  known  to  the  other 
party,  would  be  likely  to  have  an  influence  on  his 
judgment.    In  relation  to  contracts  for  the  carriage  WbeOMrtiM 
of  goods,  where  th^e  is  no  notice,  the  better  opinion  JSlSliS**" 
seems  to  be,  that  the  party*  who  sends  the  goods  is  iSSSu  m^ 
not  bound  to  disclose  their  value  unless  he  is  asked. 
But  if  the  carrier  makes  the  inquiry,  he  is  entitled 
to  a  true  imswer ;  and  if  a  &lse  answer  is  given,  and 
the  carrier  is  deceived,  he  will  n6t  be  responsible  for 
any  loss..   If  he  makes  no  inquiry,  and  no  artifice  is 
used  to  mislead  him,  he  is  responsible,  whatever  may . 
be  the  value  of  the  goods  sent.    But  whether  the 
same  rule  applies  to  cases  of  notice,  is  an  unsettled 
question  admitting  of  much  more  doubt    It  is 
scarcely  necessary  to  add,  that  if  any  deception  is 
intentionlly  practiced,  the  carrier  will  not  be  answer- 
able(ft). 

The  doctrine  of  restricting  the  carrier's  liability 
by  notice,  does  not  appear  as  yet  to  have  been 
judicially  established  in  this  country(c). 

The  general  rules  of  law  relative  to  the  responsi-  vm^^. 
bility  of  the  ship-owner  as  a  common  carrier,  may 
also,  as  we  have  seen,  be  modified  by  tufoge.    The 
admissibility  of  parol  evidence  for  the  purpose  of 
establishing  the  existence  of  some  usage  or  custom 


{a)  Supra,  p.  161. 
(b)  Stoiy  on  Bailmento,  {  569. 
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(c)  2  Kent's  Comm.,  606. 
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rouv  Jq  referetfce  to  wMch  the  parties  may  be  snppoeed 
to  have  contracted,  for  the  pnrpoee  of  varying  what 
might  otherwise  be  the  legal  effect  of  the  co^tract, 
has  long  been  established  in  the  English  courts,  and 
was  distinctly  recognized  by  the  Supreme  Court  of 
New-York  in  the  early  case,  (hite  v.  The  Cbminercial 
«  InmirofTvce  ()ompany{a).  A  usage  may  be  either 
general,  or  it  may  be  peculiar  to  some  place  or 

'  trade ;  and  in  thb  latter  case  it  is  denominated  a 
particular  usage.  Many  of  what  are  now  deemed 
to  be  established  principles  of  commercial  law,  and 
are  recognized  as  such  by  courts  without  proof^  had 
their  origia  in  antecedent  general  mercantile  custom. 
Of  this  nature,  for  example,  is  the  allowance  of  three 
days'  grace  for  the  payment  of  promissory  notes ; 

^  and  the  liecessity,  for  the  purpose  of  charging  the 
endorser,  of  making  a  demand  of  payment  on  the 
third  day  after  the  day  of  payment  specified  in  the 
note. 

But  in  a  suit  by  a  bank  against  the  endorser  of 
a  note  made  and  endorsed  for  the  purpose  of  being 
discounted  at  that  bank,  payment  having  been  de- 
manded, and  notice  to  the  endorser  given  on  the 
fourth  instead  of  the  third  day  after  the  designated 
day  of  payment,  parol  evidence  was  held  by  the 
Supreme  Court  of  the  United  States  to  be  admissible 
to  prove  that  it  had  been  the  uniform  custom  of  the 
bank  from  the  time  of  its  incorporation,  twenty-five 
years  before,  and  was  also  the  custom  of  all  the 
other  several  banks  in  the  same  place,  to  defer  the 

ija)  7  Johnson's  R.,  3S5. 
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demand  of  payment  and  the  notice  nntil  the  fonrth   ^^'  ''• 
day;  and  a  judgment  in  favor  of  the  bank  was 
affirmed  npon  this  ground (^)«    The' usage  set  up  -in 
this  case,  it  will  be  seen,  was  peculiar  to  a  particular 
place,  and  also  to  a  particular  business  or  trade. 

Bnt  although  commercial  contract^  are  admitted 
to  form  an  exception,  to  some  extent,  to  the  rules 
applicable  in  this  respect  to  other  contracts,  the 
introduction  of  usages  of  trade  for  the  purpose  of 
controlling  the  construction  of  contracts  and  the 
ordinary  principles  of  law,  is  subject  to  certain 
reasonable  restrictions ;  >  and  both  in  England  and  in 
this  country,  the  courts  have  latterly  evinced  an 
inclination  to  confine  it  to  the  naiTowest  limits  com- 
patible with  established  doctrines(^).  The  subject  STidenoe  of 
seems  to  have  been  much  and  anxiously  considered  t^^^ST 
by  Mr.  Justice  Stobt,  and  he  has  repeatedly  taken 
occasion  to  express  his  disapprobation  of  the  extent 
to  which  the  practice  of  iadmitting  evidence  of  usage 

(a)  Remer  ▼.  The  Bank  of  CoiumbiOj  9  WliMton's  B.,  581  (6 
Ciirtis's  Deds.  S.  C,  195).  The  deciBion  of  the  conrt  was  pronounoed 
in  an  elaborate  opinion  by  Mr.  Justioe  Thompson.  Mr.  JuBtlce  Stoky 
dissented;  and  Chief  Jufitioe  Marshall,  and  Jujstices'  WASHiMaTOM 
and  DuTALL,  did  not  ait  in  the  caae.  A  like  decision  was,  however, 
afterwards  made  nnanimoual j  b j  the  same  court,  in  the  case  of  Mills 
T.  The  Bank  of  the  United  States,  11  Wheaton's  R.,  431  (6  CnrtlB's 
Decis.  S.  C,  653),  in  which  it  was  farther  held  that  the  nsage  was 
binding  on  the  dealers  with  the  bank,  inthout  proof  of  preyioos  notice 
of  its  existence. 

(b)  Trueman  r.  Loder,  11  Adolph.  4  Ellis's  R.,  589;  Palmer  r.  The 
American  Insurance  Ckmpany,  1  Hall's  K.  T.  R.,  619;  Donnell  y.  The 
Columbian  Insurance  Company,  2  Scunner's  R.,  366;  1%e  Reeside^ 
2Somner'8R.,  567;  The  Citizens*  Banky.  The  Nantucket  Steamboat 
Company,  2  Story's  R.,  16,  45 ;  Anderson  t.  Pitcher,  2  Bos.  k  Pall. 

R.,  164, 168.  I 
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y^i.  ]^  10  gotQe  cases  been  carried(a).  In  seyeral  cases 
which  arose  before  him,  it  became  necessary  also  to 
state  the  principles  dedacible  from  anthority  and 
expediency,  by  which,  according  to  his  apprehensioia, 
this  practice  ought  to  be  regulated. 

In  a  suit  for  wages  brought  by  the  mate,  who, 
upon  the  death  of  the  master  during  the  voyage, 
had  succeeded  him  as  master,  where  the  owners 
brought  forward  a  claim  in  the  nature  of  a  setoff 
for  money  expended  for  the  libellant  on  account  of 
his  sickness  on  shore  in  a  foreign  p<M*t,  and  relied 
upon  an  alleged  usage  prevailing  among  the  me^ 
chants  of  the  port  from  which  the  vessel  sailed  on 
her  voyage,  by  which  expenses  of  this  nature  urere 
made  a  personal  charge  on  the  master  when  incurred 
on  his  account — which  usage,  it  was  contended,  was 
applicable  to  the  case  of*  a  mate,  under  the  circum- 
stances of  the  case — l^he  learned  judge  said^  that  it 
was  certainly  sometinles  usefiil,  in  <»xler  to  ascertain 
what  the  law  ought  to  be  in  new  cases  open  for 
'future  decision,  to  ascertain  what  the  tustoms  and 
usages  of  merchants  on  such  subjects  generally  are ; 
for  8ueh  ctistoms  and  mages  may  have  a  material 
influence  as  to  the  rule  which  ought  to  be  adopted. 
But  he  thought  that  the  usages  of  a  particular  port 
or  place  could  never  be  properly  admitted  for  such 
purposes ;  much  less,  even  when  general,  to  control 
or  alter  the  settled  maritime  law.    The  most  that 
could  ever  be  allowed  to  such  customs  and  usages 
was  to  give  them  efiect,  wbem  from  their  being 

(a)  2  Sumzier'8  It.  and  2  Story's  R.,  itbi  mtpra. 
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generally. known,  and  invariably  used  as  fixed  rales,  ^'^  *■ 
they  might  be  said  to  constitute  a  direct  and  positive 
element  of  the  particular  contraot ;  and  he  had  long 
thought,  he  said,  that  too  much  deference  had  been 
allowed  to  loose  and  floating  custonos  and  usages  of 
this  sort,  founded  on  ^o  known  principle,  andarising 
more  often  from  ignorance  of  right,  and  mere  acqui- 
escence, than  from  any  intentional  recognition  of  a 
fixed  rula    In  cases  of  this  sort,  he  was  not  disposed  / 

to  set  up  customs  and  usages  against  principles  of 
law,'  or  to  suffer  new  inroads  to  be  made  upon  old 
doctrines  ;  but  was  content  to  stand  wper  cmiiquas 
viaSj  and  to  go  where  they  lead(a). 

In  another  case,  after  declaring  himself  ^^no  friend 
to  the  almost  indiscriminate  habit,  of  late  years,  of 
setting  up  particular  usages  or  customs  in  almost  aU 
kinds  of  business  and  trade,  to  control,  vary  or  annul 
the  general  liabilities  of  parties,  under  the  common 
law  as  well  as  under  the  commwcial  law  f  and  after 
expressing  his  apprehension  of  the  danger  of  the 
practice,  and  his  gratification^  at  finding  ^^that  the 
courts  of  law,  both  of  England  and  America,  have 
been  disposed  to  narrow  the  limits  of  the  operation  of 
such  usages  and  customs,  and  to  discountenance  any 
fiirther  extension  of  them,'^  he  adds,  ^  The  true  and  ETki«iMe«r 


appropriate  office  of  a  usage  or  custom  is,  to  interpret  jSigJi,^ 

ilbl«w 

(a)  Hie  Brig  George^  1  Samner's  IL,  151.  See,  also,  JDmnneU  r* 
The  Columbian  huttrance  Company,  2  Sumner's  R.,  366,  367,  where 
the  Bame  learned  jndge  expreises  the  opinion  that  ''nMges  among 
merdiants  ahoald  be  sparingly  adopted  as  rales  of  law,  hj  ooorts  of 
joatioe ;  as  they  are  cfften  founded  in  mere  mistake,  and  still  more  often 
in  the  want  of  enlaiged  and  comprehensiTe  views  of  the  full  bearing 
of  prmcipleB." 
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T^i.    ^e  otherwise  indeterminate  intentions  of  the  parties^ 
and  to  ascertain  the  nature  and  extent  of  their  con- 
tracts, arising  not  fropi  express  stdpnlatians,  bnt  from 
mere  implications  and  presumptions,  and  acts  of  a 
doabtfnl  and  equivocal  character.    It  may  also  be 
admitted  to  ascertain  the  true  meaning  of  a  particular 
word,  or  of  particular  wbrds,  in  a  given  instrument, 
when  the  word  or  words  have  various  senses,  isome 
common,  some  qualified,  and  some  technical,  accord- 
ing to  the  subject  matter  to  which  they  aref  applied. 
But  I  apprehend  that  it  can  never  be  proper  to  resort 
to  any  usage  or  custom  to  control  or  vary  the  positive 
stipulations  of  a  written  contract^  and,  a  fortiori^  not 
in  ord^r  to  contradict  them.    An  express  contract 
of  the  parties  is  always  admissible  to  supersede,  or 
vary,  or  control,  a  usage  or  custom ;  for  the  latter 
may  always  be  waived  at  the  will  of  the  parties: 


•ibie  to       but  a  written  and  express  contract  cannot  be  con- 

sontrolui 

trolled,  or  varied  or  contradicted  by  a  usage  or 
custom ;  for  that  would  not  only  be  to  .admit  parol 
evidence  to  control,  vary,  or  contradict  written  con- 
tracts ;  but  it  would  be  to  allow  mere  pr^umptions 
and  implications,  properly  arising  in  the  absence  of 
any  positive  expressions  of  intention,  to  control,  vary 
or  contradict,  the' formal  and  deliberate  written 
declarations  of  the  parties.^  The  ^ase  in  which  this 
was  said,  was  a  suit  in  rem  for  damages  done  to 
certain  goods  shipped  on  a  voyage  from  New-York 
to  Boston*  There.-^as  a  bill  of  lading  in  the  usual 
form,  whereby  the  goods  were  to  be  delivered  in 
good  order  and  condition  at  the  port  of  Boston,  "  the 
dangers  of  the  eeosovJby  eooceptedT  The  goods,  con- 
sisting of  carpeting,  having  been  injured  on  the 
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voyage  by  leakage  from  oil  casks,  oae  of  the  grounds   ^^'  *■ 
of  defence  set  up  was,  tbat  according  to  the  estab. 
Hslied  usage  or  cnstom^of  the  packet  vessels  engaged 
in  trade  between  New-Tork  and  Boston,  the  ship- 
owners were  not  ^^  liable  to  pay  for  any  damage  not 
occasioned  by  their  neglect"    tt  was  in  deciding  on 
an  exception  taken,  preUminarily,  to  the  article 
containing  this  ground  of  defence,  that  Mr.  Justice 
Stort  laid  down  the  general  principles  above  stated ; 
and  proceeding  to  apply  then^'  to  the  case  before 
him,  he  expressed  himself  as  follows :  ^^  Now,  what 
is  the  object  of  the  present  asserted  usage  or  cnsto^n  ? 
It  is  to  show,  that,  notwithstanding  there  is  a  written 
contract  (the  bill  of  lading),  by  which  the  owners 
have  agreed  to  deliver  the  goods,  shipped  in  good 
order  and  condition,  at  Bostoq,  the  dangers  of  the 
seas  only  excepted,  yet  the  owners  are  not  to  be  held 
bound  to  deliver  them  in  good  order  and  condition, 
although  the  danger  of  the  seas  had  not  caused  or 
occasioned  their  beiog  in  bad  condition,  but  causes 
wholly  foreign  to  such  periL    In  short,  the  object 
is,  to  substitute  for  the  express  terms^  of  the  bill  of 
lading  an  implied  agreement  on  the  paz:t  of  the 
owners,  that  they  shaU  not  be  bound  to  deliver  the 
goods  in  good  order  of  condition;  but  that  they 
shall  be  liable  only  for  damage  done  to  the  goods 
occasioned  by  their  own  neglect.    It  appears  to  me, 
that  this  is  to  supersede  the  positive  agreement  of 
the  parties ;  and  not  to  construe  it    The  exception 
most  therefore  be  sustained(a).'^ 

(a)  7%elZeMu2e,26amner'8lL,567.  Seeytiao,  The CUizefu' Bank 
T.  The  Nantucket  Steataboca  Compangj  2  Story's  R ,  47, 60,  where^ 
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T^i.        j^  xjiatig%  to  be  admiflsible,  mittt  be  clearly  shown 
matte**    to  exist,  and  to  be  so  uniform,  and  so  w^  known, 


as  to  warrant  the  presumption  that  the  parties  con- 
tract^ed  with  reference  to  it,  and  intended  to  adopt 
it  as  one  of  the  elemients  of  their  contract(a). 

In  the  case  of  The  Paragon^  just  dted,  the  suit 
was  for  the  valne  of  goods  thrown  overboard  in 
tempestuous  weather  for  the  safety  of  the  vessel  and 
the  lives  of  the  crew,  on  a  voyage  from  Boston  to 
Portland.  The  goods  were  stowed  on  deck,  con- 
trary to  a  settled  general  rule  of  the  maritime  law, 
requiring  the  cargo  to  be  stowed  under  deck ;  and 
the  defence  set  up  by  the  shipowner  was  an  alleged 
usage  or  custom  of  trade  between  the  above  men- 
tioned ports,  authorizing  the  master  to  carry  goods 
on  deck  without  the  consent  of  the  dipper*  But 
tiie  evidence  touching  the  usage  being  in  the  opinion 
of  the  learned  judge  inconclusive,  he  decreed  damages 
to  the  libellant  on  account  of  the  impro^  stowage, 
notwithstanding  the  loss  was-  occasioned  by  the 
dangers  of  the  seas.  ^ 

Jj^^  After  considerable  research,  I  have  not  had  the 
good  fortune,  extraordinary  as  it  may  seem,  to  find 
that  any  definite  rule  has  been  definitively  established 
with  respect  to  the  measure  by  which  the  damages 

ill  speaking  of  a  suj^sed  uMipe  or  practice  to  treat  the  owners  of 
vessels  as. not  liable  for  losses  of  bank  bills  entrusted  to  them,  even 
though  their  business  as  common  carriers  embraced  the  carriage  of 

> 

bank  bills,  Mr.  Justice  Stort  said  he  "  was  not  prepared  to  say  that 
any  such  eyidenoe  would  be  admissible  to  oont3x>l  the  wBll-establisbed 
rules  of  law.'' 

(a)  TrM  y.  WwA,  1  Qallison's  B.,  445;  7^  Paroffon  Ware'b  R., 
a22 ;  Dams  et  al.  t.  A  New  Bvi^^  Gilpin's  R,,  473. 
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of  the  sliipper,  in  case  of  loss  or  iignry  to  his  goods,   ^^'^^  *• 
are  to  be  estimated^ 

In  cases  of  illegal  capture,  or  other  marine  trespass, 
it  is,  however,  a  settled  mle  that  no  damages  are  to 
be  awarded  on  account  of  the  possible  or  probable 
profits  whidi  might  have  accrued  to  the  shipper  if 
the  goods  had  gone  safe  to  the  port  of  delivery(a)  ; 
and  the  same  principle  has,  in  a  Ute  case,  been 
adopted  by  the  Snpreme  Oonrt  of  the  United  States, 
with  respect  to  losses  occasioned  by  coilision(&). 
Sach  being  .the  rule  in  cases  of  tort,  it  wpnld  seem 
to  follow,  a  fartiorij  that'  there  ought  to  be  no 
allowance  for  contingent  prospective  profits  in  the  ^rMher 
case  of  a  mere  non-performance  of  a  contract  of  ^SSTS? 
affi:«ight]^ent,  the  breach  of  which  is  very  rarely 
iatentionaL  But  what  Beeme  stfll  more.to  the  point, 
no  damages  on  account  of  such  profits  are  recover- 
able on  an  open  policy  of  insurance.  This  appears 
to  be  a  settled  doctrine  in  England,  and  other 
commercial  countries,  including  our  own(6).  The 
measure  of  damages  adopted  in  each  of  these  classes 
of  cases  is  the  value  of  the  goods  at  the  time  and 
place  of  shipment,  in  case  of  loss ;  and  in  case  of 

(a)  T%e  Anna  Biaria^  2  Wlieaton's  R.,  327  (4  Curtis's  Deois.  S.  C, 
123) ;  Tke  Amiable  Nancy^  3  Wheat.  R.,  546  (4  Garti8*B  Decia.  S.  0., 
287)  ;  La  Amittad  de  Ruea,  5  Wheat.  R.»  3S5  (4  Cartis'^  Decis.  S. 
C^  673)  $  The  Livefyf  1  Galliaoit^B  R.,  31$ ;  JPitfor  y.  Mwrgatroid,  I 
WMbington's  0.  a  K,  13. 

(b)  Smith  et  aL  t.  Condrjfy  1  Howard's  R.,  28  (14  Ourtis's  Deds., 
&  0.y  487).  Bnt  see  WiUiaiM&n  y.  Barret,  13  Howard's  R.,  101, 
where  this  rule  appears  to  h^ye  heen  qoaUfled,  if  not  subyerted.  And 
vide  is^Oy  CoLLTsian. 

(c>  3  Kent's  Gomm.,  3d  ed.,  335 ;  Carton  y.  The  Marine  Insurance 
Company,  2  WashingtoD's  0*  G.  R.,  468. 

31 
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^^  damage,  the  dunination  of  value  by  reason  of  the 
injury ;  with  interest  thereon  to  the  time  of  judg- 
ment, including  all  proper  charges,  and  the  premium 
of  insurancd  where  it  has  beeii  paid(a). 
.  In  the  case  of  The  (}Msius(b)j  Mr.  Justice  SfOBT 
awarded  the  value  at  the  place  of  destination,  deduct- 
ing the  freight  and  duties ;  but  I  undeirstand  him  to 
have  put  his  decision  distinctly  upon  the  ground 
that  the  cargo  had  been  actually  carried  to  the  place 
of  destination,  where  it  ought  to  have  been,  and  but 
for  the  improper  conduct  of  the  master,  would  have 
been  unladen ;  and  I  infer  from  his  language  that 
he  considered  the  value  of  the  goods  lost  at  the  time 
and  place  of  shipment,  to  be  the  proper  measure  of 
damages  in  the  ordinary  case  of  a  loss  accruing  before 
the  termination  of  the  voyage.    Indeed,  in  a  suit  on 

(a)  Mr.  JuBtioe  Wabhinoton  seems,  howeter,  to'  baye  been  ef 
opinion,  that  in  an  ikction  on  the  contract  of  affireightment,  no  interest 
ought  to  be  allowed  (Dtuar  t.  Murgatroid^  1  Washington's  0.  G.  K., 
13;  (^;nfw  Y.  Cbfue^  1  !Peters*8  G.  0.  R.,  86 ;  TTiZZtn^  y.  CbfMe^va, 
id.,  172^  YimquHoL  y.  Nixon^  id.,  221).  But  I  am  unable  to  diseorw 
any  reason,  founded  either  in  justice  or  analogy,  for  withholding  it 
The  shipper  is  fidrlj  entitled  to  faXL  indemnity  for  the  loss  he  has  sus- 
tained ;  and  it  is  yery  clear  l^at  the  tardy  recoyery  of  the'mere  actual 
original  cost  or  yalue  of  his  goods  will- not,  in  general,  aiford  fahn  a  just 
remuneration.  In  .oases  of  noirine  tort,  it  is  uniformly  allowed  upon 
the  false  of  prc^rty  lost,  and  upon  the  diminution  in  y^ue  of  property 
injured  (See  inter  al.  Tke  Anna  Maria^  2  Wheaton^  R.,  327, 4  Curtis^ 
Beds.,  S.  S.,  122;  The  Amiahle  Nancy ^  3  Wheat.  R.^  $46,  (Ourtis's 
Decis.,  S.  G^  287).  It  is  belieyed  to  be  uniyersally  true,  timt  in  actloos 
arising  ex  contractu^  for  the  recoyery  of  a  sum  certahi,  or  which  may 
be  rendered  certain,  unless  it  be  lor  a  penalty,  interest  is  reooyerable ; 
and  it  has  been  held,  also,  to  be  allowable  by  way  of  damages,  botii  in 
the  action  of  troyet*  and  of  trespasa  de  bonie  asportatie  {WQmmT, 
Omin^^  2  Johnson^s  R.,  280 ;  Beale  y.  Guernsey^  8  Johnson's  R.,  446> 

(6)  2  Story's  R.,  81. 
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a  memorandnm  of  cliarter^party,  where  the  voyage  ^^^  *• 
was  broken  upr  and  the  goods  relanded  by  the  ship- 
owners  in  a  home  port,  the  same  learned  judge 
expressly  decided  that  nothing  was  tabe  iallowed  for 
contingent  profits.  ^'  I  have  no  doubt,^  he  observed, 
'<  that  the  expected  profits  to  be  made  on  the  voyage, 
and  the  supposed  injury  to  the  Ubellant^  from  his 
inability  to  comply  pnnctiHousIy  with  liis  contract 
with  the  goveFDment  of  Cuba,  are  not  proper  items 
of  damage.  The  due  performance  of  the  voyage 
was  subject  to  many  ftiture  contingencies ;  and  the 
item  of  profits  is  too  uncertain  in  its  nature  to  form 
any  basis  of  damages,  even  i^  in  a  case  like  the 
present,  there  wer^  not  other  objections  to  it(a).^ 
Itt  a  later  case  in  the  same  court,  the  value  at  an 
intermediate  port,  where  the  vessel  was  wrecked, 
and  the  goods  embezzle^d  or  sUden,  with  mtereaty  was 
awarded(j();  but  the  case  was  peculiar,  and  does 
not  appear  to  me  to  militate  against  the  views  above 
suggested* 

The  deokdons  upon  the  subject  in  thic^  state  have 
not  been  uniform,  and  are  very  unsatisfaetory.  In 
the  case  of  Smith  ei  oLv".  Ridhardaonic)^  the  value 
of  the  goods  at  the  place  of  shipment  was  adjudged 
to  be  the  just  measure  of  damages.  In  a  subsequent 
case  of  assumpsit  against  the  master,  in  which  it 
appeared  that  ^veral  trunks,  containing  a  part  of 
the  goods  shipped,  had  been  broken  open  during 
th^  royage,  and  rifled  of  a  porticm  of  their  contents, 

(a)  Tke  Tribuney  3  Simmer's  XL,  144, 151. 
(&)  jr«n0P  ▼.  SA^jAerci  e<  oi.,  3  fitoiy's  I^  3^^ 
(c)  3  Gabes'a  R.,  219. 
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TOLj.  though  without  the  ixiowledge  of  the  defendant,  he 
was  held  to  be  answerable  for  ^^  the  clear  net  value 
of  goods  of  the  like  quality  at  the  place  of  destina- 
tion f  ^'  the  rule  of  the  maritime  law,  in  sucb  cases," 
being,  it  was  said^  ^^  that  the  master  must  answer  for 
the  value  of  the  goods  misskig,^  according  to  this 
mode  of  computation*  **A11  the  ordinances  and 
authorities,"  say  the  court,  ^'  declare  this  to  be  the 
.  rule,  when  the  goods  are  sold  by  the  master  from 
necessity,  in  the  course  of  the  voyage;  and  wby 
should  not  the  same  rule  apply  when  >the  goods  are 
missing  by  any  other  mean8({^)  r  The  case  of  Smdth 
y.  Richardaon  is  commented  upon  by  the  court, 
without  any  exprearion  of  disapprobation ;  and  the 
case  in  judgment  was  distinguished  from  it  chiefly  on 
the  ground  of  embezzlement.  The  plaintiff  claimed 
a  right  also  to  recover  interest ;  but  the  court^  con- 
ceding  that  interest  might  be  allowed  by  tbe  jury 
as  damaires  in  cases  of  malfeasance  by  the  master, 
refased,Tough  apparently  with  considerable  hesi^; 
tion,  to  allow  it.  In  acase  which  occurred  several 
years  later(i^,  the  rule  of  damages  does  not  appear 
to  have  been  discussed  by  the  counsel;  and  the 
court,  without  referring  to  the  case  of  Sndth  v. 
Riohardson  at  all,  applied  the  rule  of  computation 
adopted  in  the  case  of  WiXkiTiaon  v.  iat/^A-ton^  with- 
out referring  to  any  other  authority,  and  without 
comment.  • 

The  rule  upon  which  I  have  presumed  to  insist^ 
is  strcmgly  recommended  by  its  substantial  justice 

(a)  WilkiMBony^  Laughtottj  8  Johnson's R.,  213. 

(b)  Amory  t.  M^Gregcr^  15  Johnson's  B^  24. 
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and  simplii^ty ;  and  in  a  oaBe{a)  very  recently  decided    <^b^-^ 
in  the  District  Court  of  the  United  States  for  the 
Korthem  District  of  New-York,  it  was,  npon  full 
consideration,  adopted  and  applied. 

But  by  an  act  of  Congress,  passed  March  8, 1851(J),  JJ^^ 
many  of  the  provisions  of  which  have  already  532?^^ 
been  cited  in  this  chapter,  a  limit  to  the  responsi-  J^y^ 
bility  of  the  ship-owner,  not  only  as  a  carrier  but  for  **** 
eveiy  species  of  loss  or  injniy  for  which,  he  is  answer- 
able, has  been  prescribed,  that,  in  some  cases,  super- 
sedes  tite  necessity  of  any  mmnte  inquiry  into  the 
extent  of  the  damages  actually  sustained  by  the 
suffering  party.  The  third  section  of  this  act  ordains 
"  that  the  liability  of  the  owner  or  owners  of  any  .ship 
or  vessel,  for  any  embezzlement,  loss  or  destruction, 
by  the  master,  officers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods,  or 
merchandise,  shipped  or  put  on  board  of  such  ship 
or  vessel,  or  for  any  loss,  damage,  or  injury  by  col- 
lision, or  for  any  act,  matter,  or  thing,  loss,. damage, 
forfeiture,  done,  occasioned,  or  incurred^  without  ihe 
privity  or  k;nowledge  of  such  owner  or  owners, 
shall  in  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  or  owners,  respectively,  in 
such  ship  or  vessel,  and  her  freight  then  pending.'* 
And  by  the  next  section  it  is  further  enacted, 
^ihat  if  any  such  embezzlement,  loss,  or  destruction, 
shall  be  suffered  by  several  freighters  or  owners  of 
goods,  wares,  or  merchandise,  or  any  property 
whatever,  on  the  same  voyage,  and  the  whole  value 

(a)  7%«  PhipeOer  G^iof^  detennined  October,  1847. 
(&)  Ob.  43, 9  Stat  at  Lai«e,  635. 
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joiu  1.  0f  f  }|Q  giijp  Qf  veasel,  and  her  iMght  for  the  voyage, 
shall  not  be  sufficiest  to  make  compenaatioii  to  each 
of  them,  they  shall  receive  compensatiou  firom^  the 
owner  or  owners  of  the  ship  or  vessel  in  proportion, 
to  their  respective  losses  ^  and  for  that  purpose  the 
said  freighters  and  owners  of  the  property,  and  the 
owner  or  owners  of  .the  ship  or  vessel,  or  any  of 
them  may  take  the  appropriate  proceedings  in  any 
court,  for  the  purpose  of  apportioning  the  snm  for 
which  the  owner  or  owners  of  the  ship  or  vessel 
may  be  liable  amongst  the  parties  entitled  tiiereta 
And  it  shall  be  deemed  a  sufficient  compliance  with 
the  requirements  of,  this  act,  on  Ihe  part  of  sudi 
OTmer  or  owneiB,  if  he  or  Uiey  ahaUtranafer  hkor 
thar  interest  in  such  vessel  or  freight,  for  the  benefit 
of  such  claimants,  to  a. trustee,  to  be  appointed 
by  any  court  of  competent  jurisdiction,  to  act  as 
such  trustee  for  the  person  or  persons  "who  may 
prove  to  be  legally  entitled  thereto,  from  and  after 
which  transfer,  all  claims  and  |»oceedings  against 
the  owner  or  owners  shall  cease.''  The  new  rule 
introduced  by  this  statute  is  slightly  restricted  by 
the  aet  of  August  80,  1852,  ch.  106,  §§  20,  80; 
10  Stat  at  Large,  12  12(a). 

Bfwwni     '   The  action  for  a  breach  of  a  contract  for  ti^e 

the  Mtloa 

ii!lSi^  transportation  of  goods,  evidenced  by  a  bill  of  lading, 
is  sometimes  to  be  brought  by  the  eox)signor,  and 
sometimw  by  the  coufflgnee  of  the  goods.  In  gene- 
ral there  is  little  or  no  difficulty  in  deciding  to 
which  of  these  parties  the  right  to  sue  pertains ;  but 
as  each  case  depends,  in  this  respect,  upon  its  own 

(a)  Vide  m^^  Gh.-.13. 


I  gene 
endtted 
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pttTtieiilar  curcumstanoeB,  the  question  is  sametimes  ^'^•^ 
one  of  considerable  difficulty,  ssoi  it  has  given  rise  to 
nan^rons  judicial  decisions,  which  are  not  in  all 
respects  easily  reconcilable.  The  general  result  of 
the  English  cas^  however,  is  supposed  to  be,  that  bxl 
action  can  be  maintained  only  by  a  peison  who  has 
some  property  in  the  gopds  at  the  time  of  Uie  breach 
of  the  contract ;  and  the  consignee  will  be  deemed  to 
have  such  a  property,  unless  the  contrary  appears — a  2*2!£3 
delivery  to  the  ship-master,  in  the  ordinary  course  Z\ 
of  mercantile  transactioniB,  being,  in  eflfect,  a  delivery 
to  the  consignee(a)i  But  if  by  the  terms  of  deal- 
ing between  the  consignor  and. consignee,  the  latter 
is  not  to  acquire  a  prc^erty  in  the  goodd,  and  they 
are  to  remain  at  the  risk  of  the  consignor  until 
actual  delivery,  the  property  remains  in  him  tmtil 
their  delivery,  and  he  is  the  person  to  sue  'the  car- 
rier for  the  loss  of  them(&)  :  and  this  will  be  do, 
notwithstanding  that  the  freight  is  to  be  paid  by 
the  consignee.  Thus,  where  goods  were  purchased 
and  shipped  in  this  country  by  American  merchants, 
consigned  to  merchants  in  France,  under  an  agree* 
ment  by  which  the  former  were  to  tleliver  the  goods 
at  St.  Vallery,  for  which  they  were  to  be  allowed  a 
commission  of  eight  per  cent,  and  take  on  them- 
selves aU  risks ;  the  consignees  to  pay  the  freight 
on  delivery,  and  to  pay  also  in  biUs  on  London;  it 

■ 

(a)  See  Abbot  on  Shipp.,  Boat  ed.  of  1846, 402, 403,  414 ;  Coleman 
7.  Lafn6e?t,  5  M.  &  W.,  502. 

(6)  F^'eeman  t.  Birdi,  1  Not.  ft  MaiL  B.,  420 >  Abbot  on  Shipping, 
403 ;  M^hayre  y.  foume,  1  Johns.  R.,  229. 
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y^i.    ^Ag  ]^ei(][  that  the  goods  remained  the  property  of 
the  coiisignors,  xmtil  their  delivery  in  France(a). 

Where  goods  are  sent  upon  the  aoeoont  and  risk 
of  the  shipper,  the  deUvery  to  the  master  is  a 
delivery  to  him  as  agent  of  the  shipper,  not  of  the 
consignee;  And  it  is  competent  for  the  consignor,  at 
any  time  before  actual  delivery  to  the  consignee,  to 
countermand  it,  and  thus  prevent  the  assi^ee^s  lien  . 
from  attaGhing(d)/  The  shipper  and  owner  may 

(a)  Ludlow  T.  Bot0fia,  1  Johnson's  R.,  1.  See  ftbo,  to  the  like  effect, 
Brant  y.  Bovflbyl  2  B.  &  Ad.,  932 ;  The  Merimack,  8  Grsnch's  B^  317 
(3  Ourtis'B  Decis.  S.  0.,  153),  and  T%e  St.  Joxe  Indianoy  I  Wheaton's 
R.,  208  (3  Ovtis'ff  DeoiB.  S.  €^  523). 

(b)  The  Frcmcea^  8  Onndi's  R.,  418  (3  Cortis's  Decis.  S.  a,  200). 
«  Goods  maj  be  shipped  to  the  order,  and  '  on  account  and  risk,'  of 
the  consignee  as  purchaser,  and  yet  his  nght  to  the  possession  of  them 
be  incomplete  (  WUm^kunt  t.  Bot&A»r,  5  Bing.  K.  0.,  5 ;  7  Scott,  551 ; 
4 IC.  &  G.,  792).  It  eommonlj  happens  that  goods  are  not  to  be  ptid 
for  before  or  at  the  time  of  their  shipment^  but  bj  bills  of  exchange 
drawn  fbr  their  amoimt  on  the  consignee,  or  on  other  parties. 
Between  the  conngnor  and  oonsignee,  the  agreement  or  under- 
standing may  be  that  the  property  in  the  goods  shall  not  Test  in  the 
latter,  until  guch  biUs  ate  fMMepted.  When  this  is  the  case,  the  mastar 
will  generally  be  required  to  sign  bills  of  lading,  to  deliyer  the  goods 
to  the  order  of  the  shipper,  by  whom  one  part  unendorsed  will  be 
forwarded  to  the  oonsignee,  to  notify  the  shipment ;  another  part, 
endorsed,  to  the  agent  of  the  consignor,  to  be  ddiyered  to  the  con- 
si^ee  when  the  condition  of  the  consignment  has  been  performed,  by 
the  aoc^tance  of  the  bills  of  exchange."    Abbot  on  Shipping,  Boston 

*     ed.  of  1846, 404. 

<<  BiUs  of  lading  to  the  order  of  the  sMpper  or  to  — *- ,  or 

order,  or  assigns,  convey  notice  to  the  master  that  although  the  goods 
be  shipped  on  account  and  risk  of  a  consignee,  and  delivery  to  him  be 
the  object  and  intention  of  the  shipment,  there  may  yet  be  some  con- 
dition unperfonned,  on  which  his  right  d  possession  depends,  or 
Bdme  circumstances  which  have  induced  the  shipper  to  retun  in  his 
own  hands  the  ultimate  appointment  of  the  consignment.  It  is  the 
master's  duty,  in  such  cases,  to  retain^  and  he  cannot  safely  deliver 
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also  attach  coDditions  to  the  cojisignmenty  or  revoke  9^^-  *• 
it^  even  after,  the  shipment  has  been  made  and  a 
bill  of  lading  making  the  goods  deliverable  tQ  a 
consignee  byname  has  been  aigned|  at  any  time 
befi)re  the  bill  of  lading  or  the  goods  are  uctaally 
deHvered  to  the  consignee((^) ;  bnt  if  such  subse- 
quent acts  of  the  consignee  involve  fraud  or  imposi. 
tion  upon  the  person  on  whose  account  the  ship^ 
ment  was  made,  they  will.be  ineffectual  (i).  . 

If  the  consignor  purchase  goods  merely  as  agent 
of  the  consignee,  and  which  are  to^  be  transported 
at  the  risk  of  the  latter;  by  the  delivery  to  the 
carrier,  the  property  of  the  consignor  is  divested, 
and  he  cannot  bring  an  action  against  the  carrier ; 
and  tf  the  papers  accompanying  the  goods  state  them 
to  be  shipped  on  account  and  risk  of  the  consignee, 
he  paying  freight,  without  further  explanation,  it 
will  be  mtended  that  the  consignor  wna  a  mere 
agent  to  make  the  purchase(4?).  But  although  the 
shipper  is,  in  fact^  only  the  agent  of  the  owners  of 
the  goods  resident  abroad^  yet,  if  the  bill  of  lading 
states  the  goods  to  have  been  shipped  and  the  freight 
to.  have  been  paid  by  him,  he  may  maintain  an 
action  for  the  non-performance  of  the  contract.  In 
such  a  case,  there  is  a  privity  of  contract  between 

the  goods,  until  they  are  claimed  c^  him  by  the  holder  of  a  bill  o^ 
lading,  endorsed  bj  the  shipper,  to  whose  order  he  has  engaged  to 
deliTer  them."  Id^  AffT. 

(a)  MitcheU  t.  Ede,  3  Peny  &  Davidson,  518 ;  11  Ad.  &  EH,  888  ; 
Abbot  on  Shipping,  404. 

(6)  OgU  7.  Atkin$(m^  1  Mars.  B.,  323,  and  5  Taunt,  759 ;  Abbot  on 
Shipping,  406. 

(e)  Fatter  y.  Laimngy  1  Johnson's  R^215,    ' 
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▼2l**  the  ship-owners  and  the  shipper.  It  m-  firom  ihe 
latter  that  the  consideration  moves,  and  to  him  that 
the  promise  is  made.  After  snch  a  contract  has 
been  signed  by  the  master  as  the  agent  of  the  ship- 
owners, they  cannot  say  to  the  shipper  that  he  has 
no  interest  in  the  goods,  and  is  not  damnified  by 
their  breach  of  the  contract  If  the  goods  are  lost, 
the  shipper  is  entitled  to  recover  their  valne,  and 
will  hold  the  sum  recovered  as  a  trustee  for  the  real 
owners(a). 

According  to  what  appears  to  be  the  predomi- 
nance of  authority  in  the  English  conrti^  if  the 
perscm  to  whom,  by  the  terms  of  the  bill  of  ladmg, 
the  goods  are  to  be  delivered,  is  only  the  agent  of 
the  shipper,  and  has  no  property  in  the  goods,  he 
cannot  maintain  an  action  in  his  own  pame  for  not 
delivering  them(5).  Bot  the  reverse  of  this  has 
been  decided  in  Pennsylvania,  in  a  case  where  goods 
had  been  shipped  by  the  owner  at  Liverpool,  who 
paid  the  freight  on  them  and  consigned  them  to  his 
agent  or  his  assignees  at  Philadelphia;  the  court 
holding  thai  tiie  legal  property,  by  the  bill  of  lading, 
vested  in  the  consignee  in  trust  for  the  con8ignor(e). 

GsvxRAL  AvxiuaB. 

One  of  ihe  remaining  subjects  of  litigation  enu- 
merated in  the  iSrst  chapter,  as  cognizable  in  the 
American  courts  of  admiralty,  is  Gbnxral  Avbragb. 

(a)  Joseph  t.  KnoXy  3  Gamp.  R,  320. 

(6)  See  Abbot  on  l^hlpping,  Boetoa  ecL  of  1846, 411,  d  seq. 

(c)  Qr^Uhi  t.  Ingkdew^  6  Serg.  A  Bawle'«  B.,  429. 
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» 

In  England  it  has  always  been  regarded  as  belonging  ™^'  ^ 
exclosively  to  the  courts  of  common  law,  while  in 
this  conntry  it  has  only  lately,  And,  as  already  ob- 
8err6d(a),  in  bnt  b,  single  instance,  so  far  as  appears, 
been  brought  under  the  cogokance  of  a  court  of 
admiralty;  Having  at  length  found  its  way  thither 
it  may  eventually  become  a  familiar  guest,  and  the 
principle  ^  by  which  it  has  hitherto  been  governed 
may,  to  some  extent,  be  here  modified  by  the  ^ 
influence  of  the  civil  law.*  But  as  yet  it  is  unneces- 
sary, and  would  scarcely  be  consistent  with  the 
design- of  this  work  to  attempt  to  treat  the  subject 
at  large,  and  I  shall  accordingly  content  myself  with 
a  few  general  observations  upon  it,  and  a  very  brief 
notice  of  two  decisions  of  the  Supreme  Court  of  tiie 
United. States,  by  which  questions  of  great  import 
tance  that  Vould  otherwise  have  remained  in  doubt^ 
may,  so  far  as  relates  to  our  national  courts,  be 
regarded  as  settled 

The  principle  ofaverage  contribution  is  understood  £2^*^ 
to  have  been  flrst  asserted  in  the  once  celebrated, 
maritime  code  of  the  ancient  <  Rhodians,  which  for 
centuries  before  the  Christian  era  wa&  acknowledged 
by  the  maritime  communities  of  that  early  age  as  a 
part  of  the  laws  of  nations.    This  code  w^.  lost  in 
the  darkness  of  succeedmg  centuries,  and  all  the  " 
knowledge  we  now  have  of  its  contents  is  derive^ 
fix>m,  the  title  De  lege  Khodia  de  JactUy  in  tibe  Koman 
Pandects,  and.  is  accordingly  limited  to  the  single 
suhject  of  jettisons.     The  Rhodian  ordinance  as  Ti»B]M)din 
there  dtectis  this:  ^If  goods  are  thrown  overboard 

4  (a)  Supra^  p.  15,  note. 
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y^L  for  the  purpose  of  lightening  the  ship,  the  loss  is  to 
be  made  good  by  the  contribution  of  all,  becamse  it 
was  incurred  for  the  benefit  of  all.^ 

The  abstract  prindple  of  equity  embodied  in  this 
role  is  too  obvioL  «id  impre«iv;  not  to  have  fotmd 
j^qg^j;  a  place  among  ihe  maritime  laws  of  every  -commeiv 
"'^'^^       cial  nation  of  modem  times,-  and  it  has  accordingly 
done  so  under  the  name  of  General  or  Crross  Average. 
But  the  attempts  g(  le^lators  and  judges  to  reduce 
StSS^    it  to  practice  by  defining  its  applicability,  have  been 
<|«L  attended  with  no  little  embarrassment,  and  have  led 

to  diverse  results.  The  difficulty  springs  firom  the 
nature  of  the  subject,  and  being,  inherent  it  is 
unavoidable.  '  The  desideratum  has  been  to  limit 
and  define  the  scope  of  the  principle  in  accordance 
MM*,  with  its  spirit.  On  the  one  hand,  as  it  is  not  every 
^  jettison,  though  made  "  for  the  purpose  of  lightening 

the  ship,^  that  should  entitle  the  owner  of  the  goods 
to  remunwation  in  this  form,  it  became  necessary  to 
restrict  the  rule  by  prescribing  the  condition  requi- 
•AA^BEtM.  gj^  to  confer  the  right  of  contribution.  On  the 
other  hand,  while  the  Rhodian  ordinance  was,  in 
terms,  limited'  to  goods  voluntarily  thrown  over- 
board, the  principle  on  which  it  was  founded 
embraced  other  forms  of  injury  or  sacrifice  suffered 
for  the  common  benefit,  and  it  has  accordingly  been 
extended  fiEur  beyond  the  limits  designated  by  the 
terms  in  which  it  was  originally  expressed.  Thus, 
for  example,  it  has  been  applied  to  goods  damaged 
or  destroyed  in  the  act  of  jettison,  or  in  order  to 
accomplish  it,  or  in  consequence  of  it ;  to  goods  lost 
or  injured  by  being  unladen  from  the  ship  to  enable 


CONTRAOrS  OF  AFFBMQBTMEST.  2S8 

her  to' take  refbge  ina  port  to  wMch  she  was  not  ^'^  *^ 
destinedj  and  into  wliicli.  she  cannot  enter  without 
being  lightened;  to  the  fnmitnre  of  the  ship ;  and  to 
the  ship  itself    Bnt  each  extension  of  the  role  was 
Yirtnally  a  new  rale^  and,  in  tnm,  called  jEbr  new 
restrictions.    The  doctrine  of  general  average,  there- 
fore,  besides  being  in  its  natnre  perplexing,  has  thus 
becoine  complex.    But  no  application  that  has  been  ^  g^ 
made  of  the  principle  of  contribution  has  led  to  more  4^.  **'***^ 
earnest  discussion  or  a  more  remarkable  discordance  ' 
of  opinion  than  that  made  in  favor  of  the  shipowner 
where  the  cargo  is  saved  by  means  of  the  voluntary 
rtranding  erf  the  ship. 

The  applicability  of  the  principle  to  snch  a  case, 
with  regard  to  damages  and  expenses  so  incurred, 
provided  Ihe  veaed  waa  got  off  and  thus  enabled  to 
complete  her  voyage,  and  under  drcumstances  in 
other  respects  favorable,  has  been  universally 
conceded. 

But  whether,  when  the  vessel  is  lost,  the  rescued  ?<1««^sm 
goods  are  subject  to  contributitm,  is  a  question  that  '^ 
has  led  to  much  disputation  among  the  jurists  of 
other  countries,  and  to  conflicting  judical  decisions 
in  our  own«  But  on  being  at  length  brought  under 
the  consideration  of  the  Supreme  Court  of  the  United 
States,  the  right  of  contribution  in  a  case  of  voluntary 
stranding  was  adjudged  not  to  depend  on  the  ulti- 
mate fate  of  the  ship,  and  the  cargo  was  held  liaUe 
to  contribute  to  the  loss,  notwithstanding  the  loss  of 
theship(a). 

(a)  C6L  Ins.  C^  t.  Attikstf  13  Peters's  K\  331  (13  CturtU's  Deds. 
SIC,  176). 
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^^^  It  IB  a  fondamenta)  principle  that  to  constitute  a 
case  of  general  average,  it  is  abeolntely  necessajy 
that  the  jettison  or  other  form,  of  sacrifice,  whatever 
it  may  be,  should  be  vohitUary.  Bnt  the  application 
ofthaprmcipleiiithemrtaaceofstranding,  had  been 
found  exceedmgly  perplexing.  -  Where,  for  example, 
on  the  one  hand)  a  ship  is  intentionally  ran  on  dbore 
to  escape  capture  by  an  enemy ;  or  where,  on  the 
other  hand,  she  is  driven  on  shore  by  a  tempest,  in 
spite  of  all  efforts  to  keep  her  off — no  doubt  can 
exist  that  the  stranding  in  the  first  case  is  voluntary, 
and  in  the  second  involuntary.  But  suppose,  tiiat 
while  the  ship  b  irr^istibly  impelled  towards  the 
shore,  so  as  to  leave  no  choide  except  with  respect 
to  the  particukr  spot  where  she  shaU  strike,  the 
master  merely  directs  her  course  so  as  to  avoid  a 
rocky  and  highly  dangerous  part  of  the  shore,  upon 
which,  if  left  to  the  winds  and  waves  alone,  she 
would  undoubtedly  be  driven,  and  whence  th^:e 
would  be  no  prospect  of  escape  fbr  ship,  cargo  or 
22SSi?  crew,  would  this  be  a  voluntary  stranding)  This 
^^b^  questii^i  was  presented  for  decision  in  the  Supreme 
JJ5fi;;5J:  €ourt  of  the  United  States,  in  the  case  of  JBamard 
etoLr.  Adams  et  ^.(a),  and  received  an  affirmative 
answer. 

Hie  question  was  elaborately  and  ably  argued  on 
both  sides;  The  counsel  for  the  plainti&  in  error 
insisted  with  great  earnestness,  and  it  seems  not 
unreasonable  to  believe  with  equal  sincerity,  that  to 
call  that  voluntary  which  was  conceded  to  be  unavoid- 
able, and  to  denominate  that  a  sacrifice  of  the  ship 

(a)  10  Howftrd'8  R.,  270  (18  Ourtts's  Deds.  S.  C,  ?99). 
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for  the  pre067vatioii  of  ite  cargo,  wkich  in  reaKty  Q"^** 
was  but  a  precaatioa  pointed  out  by  common  sense, 
and  joined  by  common  pradence,  irrespective  of 
the  cargo,  and  taken,  not  for  the  purpose  of  escaping 
the  impending  disaster,  but  in  the  hope  of  rendering 
it  less  destructiye,  would  bjo  simply  absurd.  The 
court,  however,  by  an  ingenious  process  of  reasoning, 
in  an  elaborate  and  able  opinion  delivered  by  Mr. 
Justice  Gbuss,  Arrived,  qs  already  stated,  sA  the  oppo- 
site conclusion.  ^  The  elements  it  deemed  requisite  BeflnHion 

*''  of  fgnem 

to  constitute  a  case  of  general  average,  are  stated  by  *^'''*^ 
the  court  in  the*  fbUowiBg  terins: 
.  ^  Ist  Acommon  danger;  a  danger  in  which  ship, 
cargo  and  crew  all  participate ;  b  danger  imminent 
and  apparently  '  inevitable,'  except  by  voluntarily 
incurring  the  loss  of  a  portion  of  the  whole  to  save 
the  remainder.    - 

^  2d.  There  must  be  a  voluntary  jettison,  jactus^  ox 
casting  away  of  mm^  portion  of  the  joint  concern, 
for  the  purpose  of  avoiding  this  hnminent  peril, 

a  transfer  of  the  peril  from  the  whole  to  a  particular 
porticm  of  the  whole. 

"^  8d.  This  attempt  to  avoid  the  imminent  peril 
must  be  successfdl.''  "^    . 

I  am  not  aware  that  any  just  exception  can  be 
taken  to  this  statement ;  but  whether  the  case  before 
the  court  was  properly  adjudged  to  fall  within  the 
described,  conditions,  will  probably  appear  question^ 
able  to  othsr  minds  as  well  as  to  that  of  Mr.  Justice 
DAKim^  who  felt  constrained  to  declare  his  dissent 
from  the  judgment  of  the  court. 
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Tct^^u        ^3  principle  of  contiibation  for  the  reparation  of 
STmiSii!^  marine  disasterety  seems  toiiave  been  a  £BkT<^:ite  of  the 


iioataiS!!!?  courts^  and  there  has  nndoubtedly  been  too  great  a 
2;^*^  tendency  to  ks  extension,  especially  in  fiivor  of  the 
ship.    He  who  embarks  in  the  business  of  a  common 
carrier  by  water,  voluntarily  engages  in  a  hazardous 
pmroit^and  h9  exacts  a  correspondent  remnneratioiL 
For  the  folfOment  of  his  contracts  for  the  conveyance 
of  merchandise,  the  law  justly  requires  of  him  the 
exercise,  at  aU  times,  of  the  requisite  degree  of  skill 
and  care  to  guard  against  all  losses  that  are  avoidable 
by  consummate  sagacity  and  vigilance.    l£j  for  the 
safety  of  his  ship,  he  casts  the  goods  of  the  merchant 
into  the  sea,  it  is  eminently  and  obviously  just  tiwt 
he  should  share  the  loss :  but  the  obligation  jmposed 
on  the  merchant,  to  share  the  ill  fortune  of  the  ship 
owner,  except  uader  very  extraordinary  eircumston- 
'    ces,  is,  to  say  the  least,  not  so  readily  discern^    It 
can  riarely  happen  that  the  i^eans  best  adapted,  in 
case  of  extremity,  to  the  preservation  of  the  cargo, 
'  are  not  also  those  mos^  likely  to  insure  the  safety  of 
the  crew  of  the  i^ip,  and  those,  moreover,  which  the 
'     master  ought,  and,  it  may  be  presumed,  therefore, 
would  consider  ];dmself  bound  to  employ,  in  a  like 
emergency,  if  he  had  no  cargo  on  board,.    Take,  for 
example,  the  stranding  of  the  ship  Srvius^  which,  in 
the  above  cited  case  of  Bomuji/rd  v.  AdamSy  was 
held^  by  the  Supreme  Court  to  entitle  the  owners 
to  levy  a  contribution  on  the  cargo:  the  acting 
master  adopted  the  only  expedient  that  afforded 
any  promise  of  safety,  either  to  the  lives  of  himself 
and  his  crew,  or  to  tlie  ship,  and  had  she  been  in 
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ballast  ibstead  of  being  laden,  he  would  have  been  ™^  *• 
guilty  of  criminal  negUgence^if  he  had  snffered  her 
to  be  driven,  as  she  mast  soon  have  been,  broadside 
upon  shoals  or  rocks,  where  destraction  would  have 
been  inevitable ;  when,  by  the  simple  act  of  slipping 
the  chains  and  giving  a  proper  direction  to  her 
conrse,  by  means  of  the  helm,  she  could  be,  as  she 
waa»  safely  gromided. 

The  case  of  The  Hope^  in  CkA.  Ins.  Co.  v.  AeHdey^ 
the  other  case  cited  above,  and  nearly  or  qtiite  every 
other-  reported  case  of  stranding  woold  famish  an 
example  equally  pertinent.  May  it  not,  then,  without 
nnpardonable  arrogance,  be  asked,  where  is  the  ^ 

Justice  or  the  expediency  in  such  cases,  of  subjecting 
the  frdghter  to  the  burden  of  contribution  ? 

Contracts  vor  ths  Contbtanox  or  Persons. 

For  reasons  of  the  like  nature  with  those  above 
assigned  for  abstaining  from  a  comprehensive  survey, 
of  the  rules  of  law  pertainipg  to  the  subject  of  average 
contributions,  I  shall  speak  still  mwe  sparingly  of 
contracts  for  the  conveyance  of  passengers.  The 
only  instance  in  which  an  admiralty  suit  founded  on 
this  contract^  a{q;>ears  to  have  been  broi^ht  under 
the  revisory  power  of  the  Supreme  Court,  has  already 
been  cited  as  a  conclusive  authority  for  enumerating 
this  among  the  subjects  of  admiralty  jurisdiction (a)« 

One  ground  of  defence  in  that  case  was,  that  the  cairter  msf 
libellant,  who  had  been  severely  iniured  by  an  «>Mmifti» 
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(a)  The  New  WcfMy  16  Bovrard's  R.,  469,  and  vide  mipra,  p.  26, 
iiote(a). 
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TOL^i.  explosion  of  the  boiler  of  the  New  World,  being  "  a 
g»rter^7  steauiboat  man,^  was,  as  such,  in  accordance  with  a 
general  custom,  carried  gratnitously.  In  behalf  of 
the  respondents,  it  was  argaed  that  as  no  compen- 
sation had  been  exacted  of  the  libellant^  the  law 
impo«d  no  d.ty  oa  th«>.  to  e»ry  bim  «fely:  tJ«t 
the  master  had  no  authority  to  assume  soch  an 
obligation,  and  that  none  conld  result,  theref<Nre, 
from  his  act  in  receiving  the  libellant  on  board: 
that  no  benefit  having  been  conferred  on  the  res- 
pondents proceeding  from,  the  libellant,  no  duty  on 
their  part  was  implied,  and  he  must  be  considered 
to  have  assumed  the  risk  of  his  own  transportation* 
It  was  also  further  insisted  that  if  the  respondents 
were  responsible  at  all,  it  could  only  be  for  gross 
negligence,  which,  it  was  asserted,  had  not  been 
proved. 

Upon  all  these  points  the  decision  of  the  court 
was  in  favor  of  the  libellant  The  custom  to  receive 
steamboat  men  being  proved  to  be  general,  the 
owners  must  be  supposed  to  have  been  aware  of  it, 
and  not  having  forbidden  the  master  to  conform  to 
it,  they  must  be  presumed  to  have  acquiesced  in  it, 
as  a  privilege  tending  to  facilitate  their  business,  and 
beneficial  to  themselves.  The  master,  therefore^  had 
authority  to  act  under  this  custom,  and  thereby  to 
bind  the  owners. 
im  maqMr.  The  libellant  must  accordingly  be  deemed  to  have 
ggySe  been  lawfully  on  board,  and  that  was  sufficient  And 
with  regard  to  the  extent  of  the  obligation  imposed 
by  law  to  convey  the  libellant  safely,  the  court  felt 
no  hesitation  in  applying  to  the  case  before  it^  the 
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important  and  stringent  doctrine  laid  down  in  The  ^'^  *• 
PhUaddphia  aiid  Iteadmg  JR.  R.  Go.  v.  Derby{a)^ 
whicli  tlie  conrt  desired  ^^  to  be  understood  to  reaffirm, 
as  resting,  not  only  on  public  policy,  but  on  sound 
principles  of  law,^  That  doctrine  is  this :  **  Where 
carriers  undertake  to  convey  persons  by  the  powerful 
and  dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  should  be  held  to  the  greatest 
possible  care  and  diligence.  And  whether  the  con- 
sideration for  such  transportation  be  pecuniary  or 
otherwise,  the  personal  safety  of  the  passengers 
should  not  be  Ifeft  to  the  sport  of  chance  or  the 
negligence  of  careless  agents.  Any  negligence,  in 
such  cases,  may  well  deserve  the  epithet  of  gross.^ 

The  only  remaining  inquiry,  then,  was  whether  j5S«i*tt» 
&e  defendants  were  chai^eable  with  negligence  at 
all;  and  this  inquiry  T^as  simplified  by  the  following 
provision  contained  in  the  act  of  Congress  of  July 
7th,  1888(&):  ^' in  all  suits  and  actions  against  pro- 
prietors of  steamboats  for  injury  arising  to  persona 
or  property  from  the  bursting  of  the  boiler  of  any 
steamboat,  or  the  collapse  of  a  flue,  or  other  dan- 
gerouB  escape  of  steam,  the  &ct  of  such  bursting, 
collapse,  or  ii\jurious  escape  of  steam  shall  be  taken 
as  ftiil  prima  facie  evidence  sufficient  to  charge  the 
defendant  or  those  in  his  employment^  with  negli- 
gence, until  he  shall  show  that  no  negligence  has 
been  committed  by  him  or  those  in  his  employ- 
ment(o)," 


(a)  14  Howftrd'8  R.,  468  (20  Onrtis's  Deds.  S.  0.,  291). 
(6)  6  Stat  at  Laif^e,  p.  306,  §  13. 

(c)  The  prindple  of  thia  enactment — that  of  casting  the  harden  of 
proof  on  the  carrier  of  paaeeofera  hy  knd — had,  however,  been  pre- 
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^^^  This  enactment  was  declared  by  the  ^onrt  to  be 
directly  applicable  to  the  case;  and  the  respondents 
having  failed  to  exonerate  themselTCS  from  the 
charge  of  negligence^  the  District  Conrt  (of  the 
Northern  District  of  California)  awarding  $2500 
damages  to  the  libellant,  was  affirmed. 
'SSS^  The  interest  and  importance  of  this  ease  are  ^i- 
^^^  hanced  by  the  brief  but  forcible  observations  of  Mr* 
SC/***  Justice  Cubub,  in  delivering  the  opinion  of  the  courts 
on  what  he  denominates  the  ^^ theory"  of  "three 
degrees  of  negligence,  described  by  the  terxns^  slight, 
ordinary  and  gross*"  This  theory  was  transplanted 
into  the  common  law  from  some  of  the  commentators 
on  the  Roman  law;  but  these  commentators  were 
divided  in  opbion  respecting  its  utility ;  and  by  some 
of  the  ablest  of  them,  as  well  as  of  the  commentators 
on  the  civil  code  of  France,  it  has  been  condenmed 
and  repudiated,  "  as  unfounded  in  principles  of  natu- 
ral justice,  useless  in  practice,  and  presentii^  inextri- 
cable embarrassments  and  difficulties."  "Recently," 
moreover,  "  the  judges  of  several  courts  have  ex- 
pressed their  disapprobation  of  tliese  attempts  to 
fix  the  d^ees  of  diligence  by  legal  definitions,  and 
have  complained  of  tibie  impracticability  of  applying 
theuL" 

In  these  expressions  of  disapprobation  I  understand 
the  conrt  cordially  to  concur. 

In  the  above  mentioned  case,  reported  in  14 
Howard,  the  injury  complained  of  was  caused  by 

A- 

tioubIj  asserted  by  the  Supreme  Ooort  of  the  United  States,  as  a 
principle  of  the  oommon  law,  in  the  ease  of  SaUon&taU  ▼.  Stofter,  13 
Peten's  B.,  181  (13  Ctnrtis'ii  Deds.  8.  €.,  lU). 
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ooUision  on  the  defendants'  railroad.  The  plaintifi^  ^^f^  ^ 
who  was  a  stockholder,  and  the  president  of  another 
railroad  company,  was  passmg  over  the  road  of  the 
defendants  at  the  invitation  of  their  president,  and 
on  this  ground  he  was  held,  like  the  libellant  in  The 
New  Worlds  to  have  been  lawfolly  present,  and 
entitled  to  the  immnnities  of  an  ordinary  passenger. 
The  liabilities  of  a  common  carrier,  by  water  and  by 
land^  are  essentially  the  same. 
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CHAPTER  V. 

BOTTOMBT  AHD  RBBFONDXimA  BONDS. 

Akothbb  species  of  ccmtract,  which,  as  we  have 
seen,  it  is  the  btisiness  of  conrts  of  admiralty  to 
enforce,  is  that  of  maritime  loans  secured  by  express 
hypothecation. 

These  loans  have  been  in  familiar  nse,  as  highly 
important  auxiliaries  to  commercial  enterprise,  from 
a  very  early  period.  They  were  the  subject  of 
express  regulation  by  the  Roman  law:  they  are 
recognized,  and  studiously  provided  for,  in  the  mari- 
time codes  and  ordinances  of  modem  Europe :  they 
have  been  copiously  treated  hj  the  CJontinental 
jurists;  and  have  been  largely  discussed  in  the 
British  courts,  and  in  those  of  the  United  States. 
But  it  is  only  within  the  last  few  years  that  some  of 
the  principles  by  which  they  are  governed  have  been 
dearly  defined,  and  some  othen  for  the  first  time 
adopted  and  explicitly  declared,  either  in  Ikigland 
or  in  this  country. 
BoiiDo^,  In  the  form  of  express  hypothecation  most 
frequently  resorted  to,  the  instrument  by  which  the 
hypothecation  is  effected  is  denominated  a  bottomry 
bond.  It  is  a  contract  in  the  nature  of  a  mortgage 
pledging  the  ship  (or  bottom);  or  the  ship  and 
freight;  or  the  ship,  freight  and  ca.^;  asasecurity 


bonds 
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for  the  repayment  of  money  loaned.  Its  ccmditions  ™^'  ^ 
are,  tliat  if  the  voyage  is  performed  m  safety,  the 
sam  loaned,  together  with  the  stipulated  interest^ 
shall  be  paid,  either  upon 'the  completion  of  the 
▼oyage,  or  at  the  expiration  of  some  specified 
period ;  bat  that  if  the  snbject  of  the  pledge  is  lost 
by  a  peril  of  the  sea,  the  lender  shall  lose  his  money 
also. 

Sometimes  money  is  loaned,  on  the  like  conditions, 
to  the  owner  of  the  cargo  or  some  part  of  it,  upon 
the  pledge  of  that  alone ;  and  the  bond  in  that  case 
is  called  a  respondentia  bondy  the  borrower  being 
always  personally  responail>le{a).  Indeed,  the  bond  ^i^j^ 
does  not,  in  England  at  least,  uniformly,  in  express 
terms,  hypothecate  the  goods ;  and  in  such  cases  it 
is  held,  in  the  English  courts,  that  no  lien  is  im- 
plied(d).  The  form  said  to  be  in  common  use  in 
this  country,  contains  an  express  pledge,  not  only  of 
the  particular  merchandise  or  specie  iheia  laden  on 
board  the  ship,  but  of  all  such  as  shall  be  laden  on 
board  on  account  of  the  borrower  at  any  time 
during  the  voyage ;  thus  embracing  th^e  return  cargo, 
obtained  by  means  of  the  outward  caxgo(o). 

As  the  risk  incurred  by  the  bottomry  or  respon-  B^ot 

•^  4/  r  Interest  DOt 

dentia  lender  is  greater  than  in  ordinary  cases,  the  S^^ut^^ 
rate  of  interest  or  premium,,  pretium  pericuU^  is 
proportionally  higher  according  to  the  circumstances 

(a)  2  Bkckstone'fi  Oommentaries,  457. 

\h)  Burk  Y.  Fearorij  4  East's  R.,  319. 

(c)  ConnuL  t.  7%e  Atlantic  Insurance  Company^  1  Peters's  R.,  386 
(7  OurtiB's  Deds.  S.  C,  637) ;  FrankHn  Insurance  Company  ▼.  Lordj 
4  Mason's  R.,  248. 
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of  the  cflie,  and  the  agreement  of  the  parties ;  and 
it  has  always  been  nnderstood  that  these  contracts 
are  unaffected  by  nmnicqial  iawSi  regulating  the  rate 
of  interest 

It  will  readily  be  seen,  therefore,  that  marstime 
loans  bear  a  strong  analogy  to  contracts  of  marine 
iDsiiranca  The  nslcB  assomed  by  the  insurer,  and 
by  the  bottomry  lender,  are  generally  the  same :  the 
money  advanced  in  the  one  case,  corresponds  wilih 
the  sum  agreed  to  be  paid  in  the  event  of  the  loss  in 
the  other :  and  the  analogy  holds  good  with  respect 
to  the  premiom  of  insurance,  and  tile  maritime 
interest  It  will  be  seen,  also,  as  was  tersely  sud 
by  Mr.  Justice  THOMF8oif(a),  €hat  '^the  essential 
difference  between  a  bottomry  bond  and  a  simple 
loan  is,  that  in  the  latter  the  money  is  at  the  risk 
of  the  borrower,  and  must  be  paid  at  all  events ;  in 
the  former,  it  is  at  the  risk  of  the  lender  during  the 
voyage,  and  the  right  to  demand  payment  depends 
on  the  safe  arrival  of  the  vess^l.^ 

There  is  no  settled  form  of  contract  in  use  for  the 
purpose  of  maritime  hypothecation,  and  sometimes 
the  instrument  used  is  in  the  form  of  a  bill  of  sale.  Bat 
whatever  be  the  form — the  occasion  of  borrowing, 
the  sum,  the  premium,  the  ship,  the  voyage,  the 
risks  to  be  borne  by  the  lender,  and  the  subjection 
of  the  ship  itself  as  security  for  the  payment,  all 
usually  are,  and  ought  always  to  be  ezpreased(5). 
The  legitimate  purpose  and  proper  effect  of  a  bot 

(a)  Mr.  JuBtiod  Thompson,  in  7%e  Mtgnf,  1  Psnae's  R.,^  671. 
(6)  Abbot  on  Shipping,  Boston  ed.  of  1846,  206. 
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Ifomry  w  TMpondentia  bond  are  to  confer  i^xm  tbe  <'^*  ^ 
lender,  not  ajms  in  re^  but  only  ^  jue  ad  rem  ;  not 
a  light  of  property  in  the  subject  of  the  pledge,  but 
a  specific  lien  or  privilege  if^hich  be  may  enforce  by 
the  process  d?  a  eonrt  of  admiralty,  and  by.  that 
means  convert  and  appropriate  the  property  to  the 
satisfaction  of  his  claiin(<z)«  The  intention  of  the 
parties  will  therefore  be  piresmned  to  have  been  in 
accordance  mth  this  principle,  and  the  instroment^ 
whatevw  may  be  its  form,  will  receive  a  cc^respon- 
dent  constmction  if  its  terms  will  admit  ci  it :  and 
for  tWa  purpose,  stipulations  not  warraated  by  the 
maritime  law,  or  inconsistent  with  the  nature  of  the 
contract,  may  be  disregarded;  for  it  is  a  settled  ^^ 
doctrine  that  a  bottomry  contract  may  be  good  in  ^rt.*^ 
part  and  bad  in  part(d).  Abd  therefore  where  a 
bottomry  bond,  executed  by  the  master,  purported 
not  only  to  bind  the  ship  and  fright,  but  to  bind 
the  owne^  personally  also,  which,  according  to  the 
doctrine  of  the  English  admiralty,  it  could  not 
do,  the  latter  stipulation  was  rejected  as  vicious^ 
and  the  bond  was  hdd  valid  as  an  instrument  of  , 
hypothecation  notwithstanding(o).  So,  if  the  bond 
has  been  taken  for  a  larger  amount  than  that  which 
could  properly  be  made  the  subject  of  such  a  loan, 
it  is  invalid  only  to  the  extent  of  the'  excess,  and 

(a)  The  Tobaqo^  5  Bobinsoa's  B^  194^  197 ;  The  ChaHe$  Carter^  4 
Cnikch,  328  (2  OmtiB's  Dem.  S.  C,  125). 

ib)  The  Virgin,  8  Peten's  R.,  538  (11  OiirtU'6  Beds.  S.  0^  208) ; 
The  JSdwny  1  Haggard's  Adm.  R.,  16S,  176 ;  The  Pack^,  3  Maaon's 
n^  256;  The  JUaey.2  Baggard's  Adm.  B.,  48;  The  AuguetOyil 
Dodson's  R.,  283 ;  The  Hunter^  Ware's  R.,  249. 

(c)  The  Nelemj  1  Haggard's  Adm.  R,  169. 

84 
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"^^  will  be  upheld  as  to  the  reridae  of  the  sum  loaned  (a). 
But  there  must  necessarily  be  some  limit  to  this 
sort  of  indulgence;  and  where  the  condition  of 
the  bond  was  that  the  sum  loaned,  tc^ether  with  the 
stipulated  maritime  interest,  should  be  paid  st  the 
expiration  of  thirty  days  aft^  the  safe  arrival  of 
the  ship ;  '^  or,  in  case  of  the  loss  of  the  ship,  then 
within  thirty  days  next  after  the  account  of  such  loss 
shall  be  received  in  Calcutta'  or  London/*  the 
bond  was  held  not  to  be  a  bottomry  contract, 
but  an  absolute  mortgage  upon  usurious  interest, 
and  void(^). 
This  species  of  contract,  like  others,  is  rendered 


Anod.  void  by  fraud,  and  where  a  bottomry  bond  was 
taken  for  more  than  the  sum  actually  advanced  for 
the  purpose  of  enabling  the  owner  of  the  vessel  to 
recover  the  amount  of  the  bond  ^m  the  nnder- 
writera,  the  bond  was  adjudged  void;  and  the 
lender  was  moreover  held  to  have  lost  his  lien 
upon  the  vessel  for  the  sum  which  he  had  in  fact 
loaned((7). 
2g^^J^  Maritime  hypothecations  had  their  origin  in  the 
*^  ***"  necessities  of  commerce.  They  have  be«i  said  to  be 
*'  the  creatures  of  necessity  and  distress(^.''  They 
are  of  a  high  and  privileged  nature,  and  are  held 
in  great  sanctity  by  maritime  courts*  ^^  They  were 
intended,^  said  Lord  Stowbll,  in  a  case  before  him, 
^^  for  the  purpose  of  procuring  the  necessary  supplies 

(a)  The  Virgin^  8  Peters's  R.,  538  (11  Ctirtis's  Decia.  S.  C,  208). 
(6)  7%e  Mas,  2  Haggard'  bR.,  48. 

(c)  CarringUm  t.  PraU,  18  Howwd'e  R,  63*. 

(d)  The  Kemenky  CaetUy  3  Haggard's  R.,  1,7. 
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for  ships  which  may  happen  to  be  in  distress  in  ™^*  ^ 
fbre^  porta,  where  the  master  and  the  owners  ar0 
without  credit;  and  where,  unless  aseastance  could 
be  secui^  by  means  of  such  instruments,  the  Teasels 
and  cargoes  must  perish.  It  ia  important,  therefore, 
to  the  interests  of  conmierce,  that  bonds  of  this  kind 
should  be  upheld  with  a  very  8trong^hand(6^)^'' 

(a)  Z%e  JKenner^^  Oiftfey  3  Haggftr^'6  B^  1,  7, 
There  are  maoj  other  caseSy  in  which  these  Becurities  are  spoken  of 
in  siniilar  terms :  bat,  strong  as  they  are,  they  are  indefinite  i  and  in 
a  late  case  before  Dr.  LudniNOTOK,  that  learned  and  able  jndge  took 
upon  himself  the  ttsefbl  task  of  defining  them,  and  stated  his  i^prehen- 
•ioa  of  their  practieal  unport  as  foUowa:  "  Before,  however,  entering 
fip<m  ^e  disctiisMn  of  circmnstanoes  peculiar  to  this  case,  it  maj  not 
be  iinadTisable  to  oonader  what  is  meant  by  that  dictum,  so  often  cited, 
and  again  otged  in  this  cause,  that  bottomry  IxHida  are  of  a  high  and 
■acfed  diaraoter.  All  legal  ei^agements,  all  oontrMis  saoctiaBed  by 
the  law,  aie  saored ;  that  is,  they  are  to  be  enforced  by  every  court  of 
kw  and  equity.  The  expression,  thereibre,  so  often  repeated,  must,  I 
thinic,  have  some  other  meaning  more  «i^ropriate  and  peculiar  to  thi» 
•ol^ect  itself  than  merely  to  denete  the  character  which  a  bottomry 
bond  eojoys  in  common  with  other  legal  instruments.  I  may  also 
obserre^  that  this  expression,  so  often  quoted,  cannot  refer  to  priority 
of  payment ;  for  of  that,  where  the  bond  ia  admitted  to  be  Talld|  no 
doabt  18  ever  entertained.  The  only  meaning  which,  with  satisfiustion 
to  my  own  mind,  I  can  attach  to  this  observation,  is,  that  where  onoe 
the  transaction  is  proved  to  have  been  dearly  and  indisputably  of  a  • 
bottomry  diaracter,  that  is,  where  the  distress  is  admitted  or  estab- 
liriied,  the  want  of  personal  credit  beyond  qoeation,  and  the  bond  in 
all  essentials  ^>parently  correct,  then  that  ulidor  such  droumstanceA 
the  etvong  presumption  of  law  is  in  lavor  of  ita  validity,  and  it  shall 
not  be  impugned  save  where  thexe  shall  be  dear  and  condusive  evidence 
of  fomd ;  or  where  it  shall  be  proved,  beyond  aU  doubt^  that  though 
pnrportu^  in  foim  to  be  a  bottomry  transaction,  the  money  waa,  in 
truth  and  in  ikct,  advaaoed  upon  different  considerations.  And  it 
Bppeart  to  me  tliat  this  view  is  confirmed  by  the  very  nature  of  bot- 
tomry timaaetions*  There  must  be  in  all  sudi  transactions,  the  act 
of  the  master,  the  agent  of  the  owner,  evinced  by  the  esecntion  of  the 


368      -  AfyiOkALTY  JUftIH>ft7II0K. 

v^i.        These  contracts  are  nsaally  entered  into  by  the 
^r^    master  in  virtue  of  Us  implied  authority  as  soch^ 
and  in  discharge  of  his  duty  as  the  confidential  agent 


ESStoSi  of  ^  ownen  It  is  tme  he  does  not  oi 
oS^i?^  represent  the  cai^,  as  he  does  the  ship  and  freight; 
but  in  cases  of  accidental  necessity,  the  law  throvs 
this  character  upon  him(a) ;  and  it  is  now  a  settled 
doctrine,  both  in  England  and  in  this  country,  that 
in  such  cases  of  involuntary  agency  he  has  aofSiority 
to  hypothecate  the  cargo  for  necessary  repairs  and 
8upplie8(5). 

bond ;  and  the  presiimption  is  that  1m  voold  perfwrn  liis  dnty  hooar^ 
ably,  and  not  tumeoesMrily  sol^ect  the  properly  oi  hie  principal  to 
heayj  borthena.  Again,  the  transaction  taking  place  in  distant  «nm- 
tries,  where  it  may  be  often  difficolt  for  the  foreign  merdbant,  who 
adytnees  on  bottomry,  to  ftimish  adequate  proof  as  to  all  parts  of  tfaa 
re$  ga^  ;  this  fbmishes  another  reason  for  presumption  ia  &For  of  a 
bond  necessarily  signed  by  the  master.  It  ia  for  the  genenl  advantage 
of  the  shipping  interests  of  the  worid,  that  bottomry  transactkms  shouH 
n6tbexenderedtoediffleQlt;  and  in  ordinary  truaaetions  of  this  kind 
there  is  less  reason  to  oomplafai,  beoaose  the  interest  of  the  owner 
nerer  be  affected,  save,  as  I  have  already  observed,  by  the  act  of 
own  selected  agent;  ezpept,  indeed,  in  the  few  cases  of  the  original 
master  no  longer  hsTing  the  command."  Tht  yHb^ia^  1 W.  Bobinsoo'iB 
B.,L 

(a)  7%e  GrofOiMfm^,  3  Robfaison's  R.,  240. 

(6)  Ibid.  T%t  Skip  Packet^  3  Msson's  R.,  255 ;  3  Kent's  Oomm^ 
173,  351.  In  the  admirable  judgment  pronounced  by  Lord  Stowkll, 
in  The  QraHtudinef  where  the  power  ci  the  master  to  bmd  the  oaigo 
,  for  supplies  and  repairs  was  for  the  first  tfane  expressly  asserted)  the 
authority  is  ftaid  to  result  from  the  same  consideration  that  apfriieB  to 
tiie  hypothecation  of  a  ship,  visL,  the  prospeot  of  benefit  to  the  pro- 
prietor }  and  that  if  the  repairs  produce  no  benefit,  or  prospect  of 
benefit  to  the  cargo,  the  master  cannot  bind  it  He  seems  also  to 
assume  that  this  expedient  could  lawfiilly  be  employed  only  as  a  demSar 
resort,  when  like  necessary  funds  cannot  be  obtained  npoo  the  secnrily 
<f  the  ship  and  ft-dght  alone. 
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But  the  m«ater  is  not  the  own«  of  the  property,  <"^  ■■ 
SO  as  to  have  a  right  to  bind  it  at  liis  own  will  and  ^^^ 
pleasure.    Such  a  power  wonld  be  liable  to  great  to^Sf??* 
abuse ;  for  it  xaight  be  nsctd  to  tbe  injury  not  only 
of  the  owner  by  Tiimeoeasarily  Babjecting  his  pit> 
perty  to  the  charge  of  maritime  interest^  but  to  that 
of  other  creditors,  by  giving  a  priority  of  payment 
toone(a).    Hypothecation,  therefore,  can  be  valid 
only  when  bottomed  on  necessity,  and  that  necessity 
mi^  be  twofold :  first,  a  necessity  of  obtaining  repairs\ 
or  supplies  in  order  to  prosecute  the  voyage ;  and 
secondly,  a  necessity  of  resorting  to  a  bottomry  bond,  J 
from  inability  to  procure  the  requi^  fimds  in  any 
other  way  1  for  if  the  master  has  ftinds  of  the  owner 
ifi  his  possession,  or  if  he  can  procure  them  upon  ih^ 
credit  either  of  the  master  or  of  the  owners,  or  by 
advances  on  the  freight,  or  by  passage  money,  he 
is  not  at  liberty  to  resort  to  a  bottomry  loan(5). 
^  Necessity,^  said  Lord  Stowsll,  in  the  case  last 
cited, ''  is  the  vital  principle  of  hypothecation  bonds, 
and  the  absence  of  that  necessity  is  their  undoing; 
it  is  the  destruction  t^  the  bond  itself*'' 


(a)  The  Heraey,  3  HaggArd'^  Adm.  R.,  404, 407. 

(&)  The  Hersey,  3  Haggard's  Adnu  R.,  404,  407;  The  FartUude^ 
3  Snmner's  R.,  228, 234 ;  77^6  Nelson,  1  Haggard's  Adm.  R.,  169 ;  The 
AcHvej  2  Washington's  R.,  226.  The  master  is  not,  howerer,  devoid 
of  all  discretionaxy  power  in  the  ckom  of  means.  The  general  prin- 
ciple is,  that  he  la  to  supply  the  wants  of  the  ship  at  as  little  sacrifioe 
as  practicable )  and  while  this  principle  wiH,  under  some  drcnm8tancea> 
warrant  him  in  naing  money  on  hoard  belonging  to  third  persons,  it 
also  nstrains  him  fiom  doing  ao,  when  a  greater  sacrifice  wonld  be 
iaeoned  thereby  than  by  ha;?ing  resort  to  a  bottomiy  loan.  Thus, 
the  nse,  on  an  outward  ypyage  to  China  or  th^  East  Indies,  of  Spaoiib 
dollars,  being  the  principal  property  on  board,  and  shipped  for  the 
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v^i.  «xiiig  doctrine,  as  a  g^ieral  prindple,  is  indisputar 
SfS^hf  ble,  and  indeed  baa  always  been  conceded ;  bnt  tiie 
"^  casnalties  and  emergencies  incident  to  maritime 
commerce  are  so  diversified,  as  often  to  render  the 
application  of  the  principle  a  matter  of  no  little 
difficulty.  Conventional  nsage  sanctions  the  nse  of 
the  term  ^necesaary''  to  ezpreas  very  difierent 
degrees  of  urgency*  When  employed  in  stating 
the  principle  in  question,  moreover,  as  frequently 
hi^pens  in  other  cases,  it  is  often  coupled  with  other 
qualifying  words,  and  sometimes  the  rule  ib  ^ranci- 
ated  without  employing  this  term  at  alL  Thus  it 
has  been  said  that  the  giving  of  a  bottomry  bond  is 
justifiable  only  in  cases  of  ^^  absolute  necessity^"  of 
"  urgent  necessity,^  of  "  great  e^rtremity,'*  and  of 
^  extreme  pressure,''  etc^  But  notwithstanding  the 
occasional  use  by  judges,  speaking  in  reference  to  tlie 
circumstances  of  particular  cases,  of  these  intensive 
forms  of  language,  no  one  had  ever  thought  of  deny- 
ing that  the  existence  of  the  twofold  neoessUtf  above 
mentioned  was  a  sufficient  warrant  for  a  bottomry 
loan.  For  the  purpose,  therefore,  of  diminishing  the 
practical  difficulty  attending  the  application  of  the 
51h?^  rule,  Mr.  Justice  Story,  in  the  case  of  The  JForti- 
tude{(i)y  undertook,  with  even  more  than  his  wonted 
industry  and  self-devotion,  the  task  of  ascertaining, 
by  an  exhausting  review  of  the  authorities  bearing 
upon  the  subject,  the  just  import  of  the  rule  iteelfl 
He  first  addressed  himself  ^  to  the  consideration  of 

pvrehase  6f  a  return  cargo,  might  defeat  the  object  of  the  yoyige. 
Ike  Packet,  8  Muon's  R.,  225. 
'  (a)  3  Sotnoer'B  H,  228. 
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wluit,  in  the  seoBO  of  the  law:,  are  neceamry  repairs,  ^^  «• 
for  which,  when  ordered  by  the  master,  the  owner 
would  be  liable  in  case  no  bottomry  bond  has  been 
givenCa)."  Hift  conclusion  was,, that  the  authority 
of  ^e  master  thus  to  bind  the  owner  ia  not  confined 
to  sncfa  supplies  and  repairs  as  are  abaohtiely  or 
imiispenaabhf  necessary ;  bnt  that  it  extends  to  such 
supplies  and  repairs  as  are  reawnabh/^  (mdprcfpen. 
for  the  ship  and  voyage.  This  conclusicm,  as  we 
have  already  seen  in  a  former  chapter,  is  supp<»rted 
by  the  most  ample  authority.  Such  then  being  the 
rule  with  respect  to  ordinary  debts  incurred  by  the 
master  for  repair^  and  supplies,  it  remained  to  be 
determined  whether  th6  same  rule  was  applicable 
also  to  loans  for  the  like  objects  upon  bottomry. 
Mr.  Justice  Stobt  was  dearly  of  opinion  that  it  was. 
He  admitted  that  there  was  a  ^^  manifest  difference 
between  that  necessity  which  will  justify  repabs, 
and  that  superadded  necessity  which  will  justify  the 
giving  of  a  bottomry  bond;"  but  he  held  thk  differ- 
ence to  consist  not  in  the  degree  of  the  necessity 
under  which  the  master  might  be  placed,  of  obtaining 
funds  by  some  means,  but  in  his  ability  or  inability 
to  meet  Hxer  exigencies  of  the  ease  by  other  means 
than  by  resorting  to  a  bottomry  loan.  ' 

It  must  certainly  be  conceded  that  the  doctrine 
of  this  case  conflicts  in   some  degree  with   the 


(a)  For  money  adyftooed  for  nach  repun  or  tnppliM  in  a  foreigD 
port,  the  lender  may  Budntain  a  wit  in  pereonam  agaiiiBt  the  owner ; 
and  for  materials  or  lahor  fttmiahed,  the  maieriairman  has  a  triple 
remedy :  by  aoit,  in  permmOfniy  agafaut  the  master ;  by  a  like  salt 
against  the  owner;  and  by  a  suit  vn  remi  in  the  admiralty,  against  the 
ship,  to  enforce  the  Men  giren  him  by  the  maritime  law.  The  Fcrtir 
(tide,  ubi  supra. 
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^^^  impreMions  ivliich  the  language  ofteu  employed  as 
well  by  judges  as  by  elementary  writecB^  relative  to 
these  contraeta,  is  adapted  to  oonrey.  Indeed,  Mr. 
Justice  BiosT  admitted  this  to  be  so ;  bat  he  nerer- 
thele»  deemed  his  oondnaions  perfeetly  consistent 
with  previous  adjudications.  The  stranger  temui 
nsnally  applied  to  bottomry  contracts^  compared 
«with  those  applied  to  ordinary  debts  ccmtracted  by 
the  master  for  repairs  and  snpplieSi  may  probably 
be  asmbedin  a  considerable  degree  to  a  reooUeetion 
of  the  ^^superadded  ^  necessity  reqniired  in  the  former 
case;  and  in  laying  down  the  rule  that  the  same 
decree  of  necessity  which  wonld  justify  the  master 
in  the  one  case  as  in  the  other,  provided  that  in  the 
case  of  a  bottomry  bond  there  was  no  other  resource, 
the  learned  judge  donbtless  contemplated  the  exer- 
cise,  by  the  courts,  of  that  extraordinary  degree  of 
caution  and  scrutiny,  in  deciding  upon  the  validity 
of  bottomry  contracts,  which  a  resort  by  the  master 
to  so  disadvantageous  a  means  of  obtaining  funds  is 
calculated  to  inspire*  It  has  often  been  remarked^ 
and  the  test  seems  to  be  unobjectionable^  that  the 
authority  of  the  master  to  bind  the  owner,  extends 
only  to  sueh  supplies  and  repairs  as  a  discreet  owner 
might  naturally  be  expected  to  order  if  present ; 
but  cases  may  be  conceived  where  his  decision  would 
be  likely  to  turn  upon  the  question  of  his  ability  to 
obtain  what  might  be  reasonably  fit  and  proper  for 
the  ship  and  voyage,  without  having  recourse  to  a 
loan  at  an  extraordinry  rate  <rf  interest. 
KoesBfluit        The  case  of  The  FortUvde  was  decided  in  1888. 

betwetft  the- 

\SSS^  ifr.  Since  that  time  additional  volumes  of  reports  of 
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decisions  in  the  High  Gowet  of  Admiralty  of  England  ^^^^  *• 
have  appeared,  containing  several  cases  inv«flving  the  siSSfand 
validity  of  bottomiy  bonds,  in  some  of  which  the  ee^tfiSui 
bonds  were  held  to  be  invaEd.  In  one  of  them(a) 
it  is  said  by  the  court,  that  ^^  before  a  master  jcan 
exercise  the  extraordinary  power  of  hypothecation, 
ke  mnst  show  that  there  is  an  absolute  necessity  for 
it,  to  secure  the  return  of  the  ship  f  and  in  another 
case(5),  Sir  John  Nicholl  speaks  of  the  authority 
of  the  master  as  being  limited  to  ca$es  ^'  of  absolute 
necessity — strict  necessity  arising  on  the  voyage.^ 
But  I  am  nwble  to  discover  anything  in  ihe  circum- 
stances  of  any  of  these  later  cases,  which  were 
decided  adversely  to  ike  bond-holder,  that,  in 
reality,  required  the  application  of  a  more  rigid  rule 
than  that  laid  down  in  The  fortitude  by  Mr.  Justice 
Story.  In  The  Mdianoe^  the  bcmd.was  adjudged 
void,  not  alone  on  the  ground  that  there  was  no 
sufficient  necessity  for  it,  but  because,  if  theF^ 
was  a  necessity,  it  was  occasioned  by  the  lenders 
themselves;  the  slup  having  been  freighted  and 
insured  from  London  to  Calcutta  and  back,  and  the 
lenders,  who  resided  in  Calcutta,  and  had  been 
employed  by  the  master  as  agent,  having,  with  a 
view  to  their  own  profit,  induced  the  master  to 
r^niun  and  imdertake  a  series  of  voyages  in  that 
part  of  the  world,  in  defiance  of  letters  from  his 
owners  in  England,  dii*ecting  him  to  return^  In 
another  case,  the  bond,  given  at  the  Mauritius  only 
three  days  before  the  ship  sailed,  was  pronounced 

(a)  The  Rdiancef  3  Haggftrd's  Adm.  K.,  66^  74. 
(6)  Tke  Jhmnegan  CoitU,  ib.,  331. 

35  ' 


274  ABMIRAIST  JUBISDKTnOIT. 

^5l*'  invalid,  on  the  ground  thalTit  was  given  without 
necessity;  the  snm  which  it  was  pretended  the 
master  stood  in  need  of  being  inconsiderable,  he 
being  part  owner  of  the  ship  and  proprietor  of  a 
valuable  cargo,  and  there  being  therefore  no  Sufficient 
reason  for  supposing  that  he  could  not  have  obtained 
credit  from  a  house  with  which  he  had  had  extensive 
dealings ;  the  loan-  being,  moreover,  for  a  larger  sum 
than  he  had  advertised  for ;  and  the  lender  having 
altogether  omitted  th,e  usual  precaution  of  inquiring 
into  the  circumstances  of  the  case,  for  the  purpose 
of  ascertaining  whether  they  were  such  as  to  justify 
the  loan.  The  case  also  presented  unfavorable 
features  in  other  respect8(a).  In  another  case,  the 
bond,  executed  at  Hobart  Tow:n,  had  been  given  in 
part,  at  least,  for  the  benefit  of  the  owner's  agent, 
on  the  day  before  the  vessel  sailed,  in  consequence 
of  his  threat  to  arrest  the  master  and  prevent  the 
ship  from  sailing,  for  advances  previously  made  on 
the  credit  of  the  master  and  owners ;  no  bottomry 
bond  having  been  contemplated,  and  the  whole 

(a)  Tht  OreHaj  3  HuggArd's  R^  75. 

The  practioe  of  adrdrtisuig  for  hoitomry  loans  seems  to  be  qsiuI,  snd 
the  omission  of  this  precaution  hy  the  master,  appears  to  be  regarded 
in  the  Engiish  admiraltj  as  ground  fbr  distrust  (The  lUr^ey^Z 
Haggard's  Adm.  B.,  404, 4X1).  The  advertisement  referred  to  in  the 
text,  and  which  was  published  in  the  )CAWIias  Ckusette,  was  as  follows : 

«  &iturc2ay,  28^  Ifoy,  183L 

^'  Wanted,  to  defraj  the  necessarj  disbursements  in  this  port^  a  suit 

oi  about  3000  doUars,  to  be  secured  by  bottomry  on  the  ship  and  freight 

«   of  the  Orelia,  burthen,  382  tons,  W.  Hudson  commander,  bound  fbr 

Londob.    Offers  will  be  receiyed  bj  Thomson,  Pasmore  &  Thomson, 

on  Thnwday  next,  2d  Juhe,  at  12  o'<doQk." 
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transaction  bemg  in  fact  "  a  mere  contriyance  tp  ^''^  • 
attain  an  advantageous  mode  of  remittance  to  London 
without  riftk,  and  with  a  premium  of  twenty  per 
ccnt(a).'' 

Two  other  cases,  reported  in  the  same  yolume(&), 
m  which  the  bonds  were  not  snstamed,  were  decided 
upon  special  gronndsv  and  shed  little  light  upon  the 
question  of  necessity.  Nor  do  the  other  cases  of 
bottomry  reported  by  Mr.  HaggabD)  -or  the  still 
later  ones  reported  by  his  succedsor,  appear  to 
militate  against  the  doctrine  laad  down  by  Mn 
Justice  Stobt.  Indeed  it  is  inferrible  from  the 
terms  in  which  bottomry  loans,  in  several  of  these 
instances,  are  spoken  of  by  the  courts  that  there  is  a 
tendency  in  the  English  admiralty  to  *  treat  them 
even  with  greater  favor  than  heretofore(c). 

By  the  general  maritime  law^  the  master  is  pre:  JJJwT^^ 
eluded  from  entenng  into  a  bottomry  contract  in  \^^SSJ^ 
the  place  where  the  owners,  or  a  majority  of  them,  p^ 
reside  or  are  present;   and  ibr  this  purpose,  the 
whole  of  England  is  considered  as  the  residence  of 
an  Engli8hman((if),    But  although  in  the .  case  last 
cited,  it  was  conceded  by  Lord  Stowxll  that  ;a 
bottomry  bond  could  in.  general  be  lawfully  given 

(a)  The  Hefwey,  S^HiggKid's  R.,  40i.  . 

(6)  The  Dwinegan  CcuOe^  3  Haggard'^  R.,  331 ;  The  Prince  9f 
Saxt  Cobourgj  ib.,  387. 

(O  The  Kemurdey  CasOe,  3  Haggard'i  B.,  1,  8;  The  Calypeo,  i\k^ 
162,  l65'yTheSt.  CkUharine,  i^  250,  253;  ^he  rUnUa,  I  W.  Bobin- 
fion'B  WL.,1;  The  Trident^  ib.^  29 ;  Tl^e  Heart  ofOakj  ib.,  204. 

(d)  Abbot  on  Shipping,  Boston  ed.  of  1846, 198 ;  JTie  Barbara,  4 
RobftBon's  B.,  1 ;  7716  Radawianthey  1  Dodaon's  R.,  201 ;  3  Kmit'g 
Oomm.,  171, 172 ;  The  Randolph,  QH^hi  I^,  457. 


] 
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^^^*  by  the  master  only  in  a  foreign  port,  he  nefosed  to 
apply  the  doctrine  to  the  case  of  a  Spanish  ahip, 
hypoftheeisted  in  a  Spanish  port  remote  from  the 
place  of  the  owner's  Residence ;  the  ship  being  at 
tibe  time  in  great  distr^  while  on  her  voyage  to 
England,  and  all  correspondence  between  the  differ- 
ent ports  of  Spain  being  exposed  to  almost  certain 
intermption.  The  law,  he  said,  did  not  look  to  the 
mere  locality  of  the  transactioB,  but  to  the  extreme 
difficulty  of  communicating  with  the  owner.  And 
in  a  late  case.  Dr.  Iajsbxsqtov^  the  present  dialan- 
guished  judge  of  the  High  Court  of  Admiralty^ 
went  so  far  as  to  observe,  that  in  hid  apprdiension, 
the  validity  of  bottomry  bonds  does  not  depend 
upon  the  mere  locality  of  the  residence  of  the  owner, 
but  upon  the  absolute  necessity  of  the  case ;  where 
the  master  is  in  inch  a  condition,  that  it  is  impoaaaible 
for  him  to  meet  the  necessary  disbursements,  and  he 
has  no  means  of  procuring  money  but  upon  tiie 
credit  of  the  ship :  and  he  accordingly  uphdd  a 
bond  given  in  Portsmouth  in  Ikigland,  by  the 
master  of  a  ship,  the  owner  of  which  resided  in 
Scotland(<j?). 

The  question  was  elaborately  examined  and  dis- 
cussed by  Chief  Justice  Marshall,  in  the  case  of 
A»5Jo«^  The  RichmondQl) ;  and  he  held,  that  admitting  the 
^!t^^r!^  soundness  of  the  English  rule,  which,  however,  is 
SSHm^i^  ^^*  ™  accordance  with  the  general  maritime  law  of 
Europe,  still  the  several  states  of  the  Union  ought, 

(a)  Ths  Trideniy  l.W.  Robinson's  R^  29.  ,  . 

{b)  1  Brockenborongh'fi  B.,  396. 
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for  this  purpose,  to  be  regarded  as  foreign  with   ™^'  *• 
respect  to  each  other. 

Although  in  general  a  person  to  whom  the  ship  is  ^{  ^  ■■ 
consigned  by  the  owner  onght  to  make  the  necessary  SS^^wu 
advances,  without  demanding  maritime  interest,  and 
is  not  at  liberty  to  acV  as  agent  of  the  owner,  and 
at  the  same  time  to  take  upon  himself  the  character 
and  privilege  of  a  stranger,  yet  Lord  Stowell  was 
of  opinion  that  cases  might  possibly  arise  in  which 
an  angent  could  lawfully  take  the  security  of  a 
bottomry  bond.  "  It  can  be  no  part  of  his  duty  to 
advance  money,  without  a  fair  expectation  c^  being 
reimbursed ;  and  if  he  finds  it  unsafe  to  extend  the 
credit  of  his  employers  beyond  certain  reasonable 
limits,  he  may  then  surely  be  at  liberty  to  hold  hard, 
and  to  say,  ^  I  give  up  the  character  of  agent,'  and, 
as  any  other  merchant  might,  to  lend  his  money  on 
bond  to  secure  its  payment,  with  maritime  interest. 
If,  in  such  a  case^  he  gives  fair  notice  that  he  will 
not  make  any  further  advances  as  agent,  and  affi)rds. 
the  master  an  opportunity  to  get  the  money  else- 
where, and  the  master  is  unable  to  do  so,  but  is 
obliged  to  come  back  to  him  for  a  supply,  then  he 
10  fairly  at  liberty,  like  any  other  merchant,  to 
advance  the  money  on  a  security  that  is  more  satich 
factmry  to  himself.'*  His  lordship  added,  moreover, 
that  he  would  not  say  that  ^  the  case  might  not  go 
further.  If  the  agent  had  given  credit  for  all  the 
disbursements  of  the  ship^  and  found,  contrary  to  his 
expectations,  that  they  amounted  to  more  than  he 
calculated,  and  went  beyond  any  advances  which  he 
mi^t  reasonably  be  called  upon  to  make  on  the 
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TOL^L    uxere  pei-sonal  credit  of  his  employers,  and  if  there 
was  no  time  to  look  to  other  quarters  for  asastance, 
he  might  possibly  be  justified  in  resorting  to  this 
species  of  secority,  giving  th*  earliest  notice  of  the 
necessity  under  which  he  acted.    Under  such  circum- 
stances he  might  not,  perhaps,  be  out  of  the  reach  of 
the  protection  which  a  bottomry  bond  would  afford 
him(^).''    Such  a  power,  however,  it  is  obvious,  is 
peculiarly  liable  to  perversion  and  abuse,  and  ought 
to  be  regarded  with  distrudt,  and  very  cautiously 
admitted(i). 
^STSS?      ^'  ^*^  been  held,  abo,  that  a  bottomry  loaa, 
hSSuS^^  *  otherwise  unexceptionable,  cannot  be  impeached  on 
the  ground  that  it  was  made  by  a  consignee  of  the 
cargo ;  €md  that  it  is  not  the  less  valid  because  there 
was  also  a  consignee  of  the  ship  at  the  same  place, 
if  he  refuses  to  make  t^e  required  advances  on  the 
credit  of  the  8hip-owner(o).    But  a  bond  executed 
^'^^.  ^y  tlw  master  to  one  part  owner,  for  money  advanced 
by  him  for  repairs,  purporting  to  hypothecate  the 
share  belonging  to  another  part  owner,  has  been 
decided  to  be  invalid(6Q. 
SrSiI?^      When  the  validity  of  the  bond  is  contested  on 
^jjtfre  to    the  ground  of  necessity,  the  burthen  g£  prooi^  so  far 
"^  as  the  fitness  and  propriety  of  the  nepairs  or  other 

supplies  are  concerned,  rests  upon  the  lender(^) ; 

(a)  The  Hero^,  2  Dodson's  R.,  139, 144. 

(6)  Riicher  v..  Conyngham,  2  Peten's  Adm.  Dec,  295,  307. 

(c)  The  Alexander,  1  Dddson's  R.,  278 ;  The  Neleon,  I  Haggird's 
Adm.  R.,  169;  The  RMcmi,  3  Hagg.  Adm.  R.,  9;  TheSL  Catharine^ 
y.,2S0. 

(d)  lU  Randolph,  GQpin's  R.,  457. 

(e)  The  Awwa;  1  Whe^ton's  R.,  96  (3  Onrtis's  Deds.  S.  0.,  477). 


•  « 
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but  when  this  necessity  is  once  made  out,  if  it  is  still  ^^^-  **• 
objected  that  the  master  had-  other  funds,  or  might 
have  obtained  them  t>y  other  less  disadvantageous 
means,  the  orme  prcbofidi  lies  on  the  owner(a). 

Bat  it  is  to  be  observed  that,  in  deciding  upon  the  '^^•g^ 
existence  of  the  first  branch  of  the  twofold  necessity  ^ef.^ 
on  which  the  validity  of  the  bond  depends,  the  ^rau 
inquiry  is  not  limited  to  the  mere  fact  of  actual  •»***«^ 
necessity ;  for  while  the  court  ia  bound  to  guard  the 
rights  and  interests  of  the  owner,  it  is  no  less  its 
duty  to  protect  those  of  the  lender.    If  he  shows, 
therefore,  that  there  was  no  w«nt  of  reasonable  dili- 
gence on  his  part^  for  the  purpose  of  ascertaining 
whether  the  repairs  and  suppUes  were  necessary  or 
not,  and  that  so  far  as  he  w^  able,  by  due  ii^ry, 
to  ascertain  the  facts,  there  was  an  ^^c^r^n^  necessity 
for  such  repairs  or  supplies,  the  bond  will  be  upheld, 
even  though,  upon  a  more  thorough  investigation 
of  the  facts  at  a  subsequent  period,  it  should  be 
doubtful  whether  the  repairs  or  supplies  were  really 
necessary(d). 

It  is  necessary  to  the  validity  of  a  bottomry  bond,  21*2^ 
that  the  lender  should  have  looked  to  it  as  his  ^^^ 
security  for  advancing  his  money ;  but  it  is  not  |^^ 
necessary  that  the  money  should  have  been  advanced 

*  « 

(a)  Th€  Virgin^  S  Peters's  R.,  538  (11  CurtiB's  'Dma.  S.  C,  206} ; 
The  Fortitude,  3  Sumner's  R.,  228. 

(b)  The  Fortitude,  3  Sumner'A  R.,  228;  Tlie  Virgin,  8  Peten's  R., 
538  (11  Curtis's  Beds.  S.  0.,  208).  See,  also,  to  predsel/  the  s&me 
effect)  the  note,  3  Sunmer,  228,  of  a  ease  before  the  Judicial  Committee 
of  the  Pmy  Council  in  England,  reported  in  the  English  Monthly 
Magaane,  February,  1839,  and  the  recent  cases  of  The  VibQia,  1  W. 
Bobinsoa's  R.,  1,  and  77U  THdmt,  id.,  29. 
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rcfuu  i^t  the  time  of  the  execution  of  the  bond.  If  it  was 
advanced  on  the  faith  and  understanding  that  bot- 
tomry security'  waa  to  be  given,  that  is  sufficient  to 

XSStoTO.  uphold  the  bond(a).  But  though  a  preSzistent 
debt  cannot  be  directly  converted  into  a  bottomry 
loan,  yet  if  the  ship  is  under  actual  arrest  on  account 
of  debts  conti*acted  for  repairs  or  supplies,  and  the 
master  has  no  other  means  of  obtaining  her  release, 
this  is  a  sufficient  necessity  to  justify  such  a  loan(5) ; 
although  a  mere  threat  by  the  creditor  to  arrest  the 
ship  would  not  be  sufficient.;  since,  it  might  be  an 
idle  threat  which  he  would  never  execute,  and,  until 
e^eecuted,  the  peril  would  not  ^t  upon  the  ship(e). 

^TiS  ^  A  bottomry  bond  may  also  be  lawfully  given  to  pay 
off  a  former  one ;  but  in  that  case,  the  suqsequent 
lenders  are  to  be  regarded  virtually  in  the  light  of 
assignees  of  the  preceding  bondholders,  claiming 
upon  the.  same  ground,  and  must  ther^ore  stand  or 
fall  with  tiie  first  hypothecation((^. 

s^»o«  It  is  not  unusual  lor  the  master,  at  the  time  of 
executing  a  bottomry  bond,  also  to  ^ve  to  the 
lender  bills  of  exchange  on  the  owner  for  the  sum 

'••^•''  borrowed ;  a  stipulation  being  inserted  in  tiie  bond, 
that  if  the  bills  are  paid,  the  bond  shall  be  void : 
and  this  does  not  affisct  the  validity  of  the  bond,  if, 
in  feet,  the  lender  relied  on  it  mainly  for  security, 

(a)  2%«  Virgtn,  8  Patera's  R.,  538  (II  Ct^rtis's  Decis.  S.  C,  208) ; 
The  Augusta,  IDodaon^sK^^SZ  I  The  John  and  Mice,  l^BgMogtasi^ 
R.,  293 ;  La  Yaahd,  1  Dodson'*  E.,  273 ;  The  Hurder,  Wmc's  R.,  24^; 
The  Hero,  2  Dodson,  139. 

(6)  The  Aurora^  1  Wheat.  R.,  9ff  (3  OartiB's  Decie.  S.  0.,  477). 
'  (c)  Ibid.  \d)  Ibid. 
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and  would  xiot  have  advanced  his  mcmey  without   o^-«- 
it  (a). 

The  lender  may  lawfully  insure  the  sum  loaned  g»j^ 
in  a  distinct  contract  on  his  own  account,  but  he  ^^^"^ 
has  no  right  to  have  the  sum  paid  for  insurance 
included  in  the  hond.  The  master's  power  of 
hypothecation  is  limited  to  advances  necessary  for 
repaid  and  supplies,  and  maritime  interest  thereon 
allowed  as  a  compensation  for  maritime  risk ;  and 
he  has  no  authority  to  take  off  that  risk  by  other 
collateral  engagemei^ts(^). 

It  has  already  been  incidentally  stated  that  the  ^^H^;^ 
maritime  law  of  England  does  not  enable  the  master,  ^*^» 
by  a  bottomry  bond,  to  bind  the  owner  personally, 
though  it  is  otherwise  by  tiie  maritime  law  of 
other  countries(c?).  In  the  case  of  The  Tartar(d)y 
however,  Lord  Stowsll  sa{d^  ^^  I  apprehend  that  the 
owners  are  always  bound  to  a  certain  extent — 'to  the 
extent  of  their  property  in  the  ship.''  But  this 
remark  was  understood  by  the  Supreme  Court  of  gj^^yj 
the  United  States  to  refer  to  cases  in  which  the  ^Jjn^ 
subject  of  the  hypothecation  had  been  abstracted  or  ^ 
converted,  and  its  proceeds  appropriated  by  the 
owner ;  in  which  cases  he  would  be  held  personally 
responsible  for  its  value,  by  a  proceeding  against 
him,  however,  rather  in  the  character  of  possessor 

(a)  J%e  Zeph^j  3  Mason^s  R.,  341 ;  The  Hunter,  Ware's  B.,  249 ; 
Tike /ofitf,  1  Dodaon's  IL,  461 ;  I%eilu^rttf<a,l  Dodaon's  R.,283;  The 
Tariar,  1  Haggaid'a  Adm.  B.,  1 ;  TTie  NeUon,  &.,  169, 179. 

(b)  The  Bodditifftan^e,  2  Haggard'a  Adm.  R.,  422;  The  Rada- 
monlAe,  1  Dodaon'a  R.,  201. 

{c)  The  JUdeon^  1  Haggard'a  Adm.  R.,  169 ;  3  Kent'a  Comm,^  356, 
\d)  1  Haggard'a  Adm.  K,  1, 13. 
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r€Ksj.  tium  gg  owner(a).  Asd  in  the  same  case  it  is 
distinctly  declared  that^  by  the  maritime  law  of  this 
oottntiy,  as  well  as  by  that  of  England,  the  personal 
Hability  of  the  owner  extends  no  farther ;  and  even 
thongh  the  terms  of  the  bond  shotdd  affect  to  'bind 
him  personally^  that  part  of  the  bond'  would  be 
inoperative. 
With  the  exception  of  the  xle&iition  of  maritime 
^"^  loans,  and  the  summary  statement  of  certain  general 
principles  pertaining  to  them,  given  at  the  com- 
mencement of  the  chapter,  what  has  thus  fiu*  been 
said  npon  the  subject  relates,  as  the  leader  will  have 
observed,  to  bottomry  contracts  entered  into  by  the 
master.  Bat  where  the  owner  himself  is  the  bor- 
rower, as  he  may  be,  and  sometimes  is,  the  transaction 
assumes,  as  will  readily  be  seen,  a  more  simple 
character;  for  the  owner  or  part-owner,  to  the  extent 
of  his  interest,  may  not  only  pledge  his  property  by 
a  bottomry  or  respondentia  contract,  under  the 
circumstances  which  warrant  the  master  in  entering 
into  the  like  contract,  but  in  any  com^  for  the  purpose 
of  raising  money  for  the  outfit^  repair,  or  other 
exigencies  of  his  vessel,  or  for  ihe  purchase  of  a 
eargo(&).  With  respect  to  such  contracts,  therefore, 
no  question  can  arise  as  to  the  power  of  the  borrower : 
he  acts,  not  as  the  master  must^  if  at  all,  in  virtue  of 
an  implied  authority  springing  from  necessity,  but 
in  virtue  'of  his  title  as  proprietor  of  the  subject 
hypothecated,  having  dominion  oyer  it 

• 

(a)  The  Virgin,  8  Petm'B  R.,  538  (11  OmrtiB's  DeciB.  S.  0.,  208). 
(5)  Abbot  on  Shipping,  Boston  ed.  of  1846,  198;  The  Meay^ 
Imam's  R^  671. 
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But  the  terms  in  which  such  contracts  are  spoken  <«^-«» 
of  by  the  elementary  writers  upon  maritime  law,  p^m 
seem  to  imply  that  in  order  to  constitute  a  valid 
maiitinie  hypothecation  even  by  the  owner,  in  "die 
sense  of  the  maritime  law,  and  which  may  be  enforced. 
by  adairalty  process,  it  is  necessary  that  the  money 
should  be  lent  for  the  purpose  of  being  employed 
isL  the  business  of  maritime  commerce. 

It  has  already  been  remarked,  that  these  contracts 
have  their  origin  in  the  exigencies  of  early  commerce, 
and  have  been  highly  fetvored  and  vigorously  upheld 
to  the  present  day  as  auxiliary  to  its  spccessfiil  prose' 
ctttion.  The  lender  is  not  subject  to  laws  against 
usury,  and  he  is  pifeferred  to  other  creditors.  There 
seems  to  be  a  cogent  propriety,  therefore,  in  confining 
these  privileged  contracts  within  the  narrowest  limits 
compatible  with  their  essential  character,  and  in 
restricting  t^em  to  uses  directly  conducive,  at  least, 
to  the  general  interests  of  commerce,  if  not  absolutely 
indispensable  to  its  prosperity. 

But  in  the  case.of  The  Brig  DT<ux>{c^y  Mr.  Justice  asSSiSSr 
SxoBT  took  a  diiSerent  view  of  the  subject    The  '*'  ^' 
bond  in  that  case,  purporting  to  be  a^bottoniry 
bond,  was  given  by  tiie  owner  of  the  vessel  in  her  tteTt^SSS" 
home  port^  and  after  she  had  sailed,  for  a  loan  at  ^^;^ 
maritime  interest^  of  $10,000,  advanced,  '^  not  to  XSSrL 
fit  out,  or  repair  or  supply  the  brig,  or  to  pmxshase  ^^* 
a  cargo  for  her,  or  fqr  any  purpose  connected  with 
the  voyage,  or  navigation  of  the  brig,  but  for  the 
general  purposes  of  the  borrowers.    The  case  was 

(a)  2  Smaner'B  R.,  157. 
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YOU  I.  y^py  ^}y\j  aTguecl,  and  it  was  Btrennoosly  insisted  by 
the  connsel  for  the  claimants^  whb  were  vendees 
without  notice,  that  the  instrument  in  question  was 
not  a  bottomry  bond  in  the  scfose  ol  the  nmritime 
law;  but  that  the  libellants  were  no  other  than 
ordinary  lenders  of  money,  who  had  taken  a  mort- 
gage of  the  vessel  to  secure  their  loan ;  and  that 
whether  they  had  any  lien  as  against  the  claimants, 
must  depend  upon  the  principles  governing  mort- 
gages, and  not  upon  those  relating  to  maritime 
hypothecations.  It  was  denied,  therefore,  that  this 
was  a  maritime  contract;  and  as  it  is  only  of 
ral&  contracts  that  a  ^urt  of  admiralty  can  take 
cognizance,  it  was  insisted  that  tBe  admiralty  juris- 
diction did  not  attach  to  the  case  before  the  court 
Mr.  Justice  Stoby  admitted  that  the  objection  was 
countenanced  by  ^^the  language  used  in  books  of 
authority  f  but  he  did  not  consider  it  certain  that 
^Hhe  authors  h^d  in  view  any  such  qualification " 
as  that  which  the  counsel  had  labored  to  maintmn: 
and  upon  an  elaborate  review  of  the  authorities,  his 
conclusion  was  that  ^Hhere  is  not  the  slightest 
ground  to  uphold  the  doctrine,  that,  in  order  to 
constitute  a  bottomry  bond,  as  such,  in  the  sense  of 
tile  maritime  law,  it  is  necessary  that  the  money 
should  be  advanced  for  the  necessities  of  the  ship, 
or  for  the  cargo,  or  for  the  voyage,''  And  he  added, 
"  where  it  is  given  by  the  master,  virtute  ofioii^  it 
must,  in  order  to  have  validity,  be  for  the  ship's 
necessities ;  for  the  implied  authority  of  the  master 
extends  no  fSarther.  But  where  it  is  given  by  the 
owner,  as  dominue  nwvie^  he  may  employ  tibe  money 
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as  he  pleases.  It  is  anfficient  if  the  money,  be  lent  ^tL "' 
on  the  bottom  of  the  ship,  at  the  liskof  the  lender, 
for  the  voyage.  The  true  definition  of  a  bottomry 
bond,  in  the  sense  of  the  general  maritime  law, 
and  independent  of  the  peculiar  regulations  of  the 
positive  codes  of  different  commercial  nations,  is, 
that  it  is  a  contract  for  a  loan  of  money  on  the 
bottom  of  the  ship,  at  mi  extraordinary  interest, 
upon  maritime  risks,  to  be  borne  by  the  lender  for 
the  voyage,  or  for  a  definite  period."  He  therefore 
upheld  the  bond  as  a  vaBd  maritime  hypothecation, 
and  maintained  the  adBiiralty  jurisdiction  over  it 

So  far  as  the  question  depended  upon  the  ^ 
cnmstance  that  .t&e  money  was  borrowed  by  the 
owner  instead  of  the  master,  the  decision  is  in 
accordance  with  the  later  decisions  even  of  the 
English  High  Court  of  Admiralty(a),  aa  well  as 
vith  those  of  otir  own  courts ;  and  so  far  as  the 
objection  wa9  founded  upon  the  fact  that  the 
contract  was  made  in  the  home  port  of  the  vessel, 
there  .was  enough  in  the  antecedent  decisions  of  the. 
Supreme  Court  of  the  United  States  to  justify  its 
repudiation. 

But  the  denial  of  any  distinction  bietween  a 
loan  having  no  reference  to  maritime  navigation  or 
commerce,  and  advances  made  for  the  repaii*  or 
outfit  of  the  vessel,  or  the  purchase  of  a  cargo^ 
seems  to  have  been  questionable^  on  the  ground 
both  of  antecedent  authority  and  of  principle ;  and 
tibe  dedsion  is  in  direct  conflict  with  what  I  infer 
was  conceded  by  the  counsel,  and  with  what  was 

(a)  1%€  IHtk$  1^  Bedford,  &  Hamuli  6  Adm.  R.,  Wu 


IT* 


1 


286  ADMIRALTY  JURISDICTION. 


T0L.1. 


oertainly  amnmed  by  the  court  as  a  settled  and* 
nnquestionable  pikiaiple,  in  tlie  case  of  The  Duke  cf 
Bedford  just  above  cited.  This  ease  was  decided  a 
few  years  prior  to  the  case  of  Ths  Draco;  but  the 
report  of  it,  though  pablicjjied  in  England,  seems  to 
have  been  unknown  to  the  counsel,  as  it  probably 
was  to  the  court,  in  the  case  of  The  Draco. 

In  The  Duke  of  Bedford^  the  bond  was  executed 
in  a  foreign  port,  by  the  owner,  who  went  out  in 
the  vessel;  and  the  question  whether  the  owner 
alone,  the  master  being  present,  was  competent  to 
hypothecate  the  vessel. even  for  necessary  supplies, 
was  treated  as  one  still  open  to  controversy,  and,  as 
such,  it  was  elaborately  discuased  by  the  oourt 
The  authority  of  the  owner  was  maintained ;  but  it 
being  further  objected  that  a  part  of  the  money  for 
which  the  bond  was  given,  was  advanced  to  pay  for 
sea  stores,  and  other  articles  whidi  it  was  in«sted 
were  not  fit  objects  of  bottomry,  not  being  necessary 
for  the  service  of  the  ship ;  "  pour  les  d4pens  de  la 
ne^  s'il  a  besoin  de  vitwdler  **  *  *  *  "  in  cmsk 
necessitatis,  pro  servanda  nave  et  bonis,^  according  to 
the  general  definition  given  of  bottomry  bonds  by 
writers  on  maritime  law,  Sir  Chrxstofhsb  Robikbok 
felt  himself  called  upon  to  vindicate  his  decision 
overruling  the  objection,  by  likenii^  the  passengers 
to  whose  subsistence  the  stores  were  to  be  appropri- 
ated, to  cargo^  and  the  large  payment  made  by  them 
of  passage  money,  \/o  freight:  and  with  regard  to 
such  parts  of  the  supplies  as  might  have  been 
«fand8hed  for  daay  eoiummptiou  on  land,  and  twrv 
neMT  evJtffeeted  to  em  rieh^  he  held  them  to  be 
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distiogaiBliable  from  the  other  supplies,  and  Bot  ^^^ 
proper  objects  of  a  bottomry  bond» 

It  is  trae  that  ^he  admiralty  jurisdiction  of  the 
district  courts  is  held  to  eztead  to  all  maritime 
contx'acts ;  while  that  of  the  English  admiralty,  in 
matters  of  contract,  was  yirtaally  limited  to  seamen^s 
wages  and  express  hypothecations.  It  would  have 
been  sufficient,  therefore,  if  the  bond  in  the  case  of 
The  Draoo  had  been  a  maritime  contract,  although 
it  might  not  have  been  valid  as  a  bottomry  bond. 
But  if  it  was  not  a  bottomry  bond,  it  was  clearly  no 
maritime  contract  at  all,  because  it  purported  to  be 
nothing  else ;  and  the  dedsion  is  accofdingly  placed 
upon  no  such  ground* 

It  may  not  be  easy  to  give  a  perfectly  exact  and 
unexceptionable  definition  of  maritime  contracts, 
in  the  sense  requisite  to  bring  them  within  the 
American  admirally  jurisdiction.  But  whatever 
may  be  their  distinctive  character,  it  is  obvious  that  / 

there  can  be  no  valid  bottomry  contract  of  which 
this  distinctive  diaracter  does  not  form  an  element ; 
because  it  is  that  which  brings  this  species  of  contract 
within  the  admiralty  jurisdiction. 

Mr.  Justice  SioBT,  in  his  celebrated  judgment  in 
the  case  of  De  Lovio  v.  BaU^  has  defined  maritime 
contracts  to  bb  those  ^^  which  relate  to  the  navigation, 
business  or  commerce  of  the  sea(a)  f  and  I  should 
have  supposed  that  this  definition  was  intended  to 
refer  to  the  objects  to  be  accomplished  by  the 
oontract    From  all  that  I  have  been  able  to  learn 

(a)  2  QiOlison's  IU»  398, 475. 
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T^i.  npQQ  f^}|Q  gubject  from  other  anthorities,  I  should 
have  supposed,  also,  as  was  assomed  in  The  Ihike  of 
Bedford^  that  to  constitute  a  bottomry  or  respon- 
dentia contract,  cognizable  in  the  admiralty,  it  was 
essential  that  the  money  lent  should  be  advanced 
for  the  repair  or  outfit  of  the  vessel,  or  for  the 
purchase  of  the  cargo,  upon  which  it  was  lent, 
and  thus  be  subjected  to  maritime  risk ;  and  my 
conclusion  would  have  been,  that  as  the  bond  in 
the  case  of  The  Draoo  was  devoid  of  both  of 
these  constituent  elements^  it  could  not  properly 
be  regarded  as  a  bottomry  bond.  Largely  as  I 
participate  in  the  high  respect  universally  entertained 
for  the  judicial  opinions  of  the' learned,  able  and^ 
eminently  distmguished  judge  by  whom  the  decision 
in  the  case  of  The  Draco  was  pronounced,  I  cannot, 
therefore,  but  entertain  some  doubt  of  its  soundness. 
It  is  true  the  same  doctrine  is  substantially  asserted 
with  respect  to  respondentia  loans,  in  the  opinion  of 
the  Supreme  Court  delivered  by  Mr.  Justice  Btoby, 
in  the  case  of  Ganrad  v.  The  AUwnHo  InswraTice 
0(mvp(my((i) :  but  I  cannot  see  that  the  case  called 
for  its  enunciation.  In  that  case,  the  cargo  had 
been  expressly  assigned  to  the  lender  by  a  separate 
instruQient  executed  simultaneously  with  the  bond. 
It  was  not  an  admiralty  euit,  but  an  action  of  trespass 
at  common  law,  brought  under  a  special  agreement 
between  the  Secretary  of  the  Treasury  in  behalf  of 
the  United  States,  and  the  plaintiffi ;  *'  in  which  the 
sole  question  to  be  tried  and  decided,**  was  to  be, 


(a)  1  Peters'f  R.,  386^  436, 4S7  (7  Oortia'tf  De^  S.  C,  637). 
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^whether  the  United  Strtes,  or  the  said  Atiiantic  <:«£:»• 
Insoranoe  Company,  are  entitled  to  said  goods  and 
the  proceeds  42iereo£^ .  Mr.  Wbbstbb,  one  of  the 
plaintiff's  counsel,  apparently  feeling  the  difficulty  of 
upholding  the  bond  as  a  valid  maritime  hypothecar 
tion,  insisted  that  it  was  wholly  inmiaterial  whether 
it  was  a  respondentia  bond  or  not;  because  the 
daims  of  the  plaintifi  were  sectrre  by  the  conmion 
law,  in  virtue  of  ^ihe  assignment.  Indeed,  he  expresdy 
achnitted  that  the  bond  created  qo  lien ;  but  the 
asdlgnmeiit^  he  contended,  did^more :  it  transferred 
the  right  of  property  in  the  goods.  It  was  upon 
.this  ground  tiiat  he  r^ed ;  and  I  cannot  but  thbik 
it  was  the  safer,  if  no^  indeed  the  Only  solid  ground 
for  the  judgment  oi  the  court  Li  this  case,  as  in  ^pMhe- 
that  oi  The DrOdo^iAiB  bond  was  executed  after  the  ^;2^«* 
vewel  had  dailed ;  and  it  is  true,  also,  thisit  there  is  •™'*"^' 
respectable  authority,  -^ough  opposed  to  the  high 
amthOTity  of  Emerigon,  in  support  of  the  validity  of 
bonds  so  taken;  but  it  is  only  on  the  ground  that 
the  money  may  be  presumed  to  have  been  usefully 
appropriated  to  ffvmgs  pwt  M  riah^  or  in  paying 
iffhai  was  due  en  ihaJb  aoeotiM^  that  their  advocates 
have  attempted  their  vindication(a). 

It  remains  briefly  to  notice  some  additional  prin-  um»  m 
cjples  affecting  maritime  loans,  whether  negotiated  ^I^IS^S^ 
by  the  master  or  b^  the  owner.    One  of  these  ^SSUL 
principles  is,  that  the  lender  iip  not  bound  to  see 
to  the  due  application  of  the  money  loaned.    Ti, 
therefore,  the  money  was  squandered,  or  applied,  to 

(a)  8  KMut's  Oontm.,  d6L 
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Toju  1.  ptirpooes  for  which  loans  of  this  descriptioix  caanot 
lawfully  he  made,  the  hypothecation  will  neverthe- 
leas  remala  yalid,  provided  the  lender  has  acted 
thronghotrt  in  good  faitii^  and  had  reasonable  grornds 
for  believmg  that  the  money  waafairiy  1xHVDwed(a). 
J«jf2^  The  right  to  priority  of  payment  seenred  to  the 
""^  bottomry  lender  over  other  creditors,  has  ahready 
been  incidentally  mentioned.  His  lien  snpersedes  all 
other  liens,  except  tibie  lien  of  seamen  for  wage»(h). 
It  is  accordingly  preferred  to  a  prior  mortgage(c) ; 
to  the  title  of  a  vendee  without  notice((Q ;  and  is  to 
be  satisfied  before  any  prior  in8arance(^).  And, 
the  ship-owner  being  personaBy  liable  for  wi^es,  if 
the  bottomry  lender  has  been  obliged  to  diaehaige 
the  seamen^s  lien  on  the  vessel,  he  has  a  resulting 
right  over  for  reimbursement  against  the  owner  to 
whom  the  ship  has  been  delivered  on  stipulation  or 
g««ttjrto*  out  of  its  proceed8(/).  But  the  bond-holder  k 
bound  to  be  vigilant  in  the  enforcement  of  his  high 
privileges ;  for  although  statutes  of  limitation  do 
not  extend  to  suits  in  ^e  admiralty,  the  court  ought 
not,  where  the  rights  of  third  persons  are  concerned, 
to  lend  its  functions  to  enforce  claims  which  -  have 
been  suffered  to  sleep  for  an  unreasonable  length  of 

* 

(a)  neJane,  1  Dodoon'e  R.,  461;  7%e  Virgin,  8  Peten*8  B.,  588 
(11  Cortis's  DedB.  8.  C,  208), 

(b)  TKe  Chark9  CarUTi  4  Cnnch's  R^  328  (2  Oartia's  Beds.  S.  G^ 
125) ;  I%#  Hmey,  3  Bbggtfd's  Adm.  R^^404, 407. 

^  (c)  The  Duke  of  Bedford,  2  Haggfttd's  Adm*  IL,  102;  7%e  Mary, 

Paane'B  R.,  671. 
.    ((f)  The  DracOf  2  Sumn^i  R.,  157. 

(e)  3  Kent'i  €omn.,  358. 

(/)  The  Vvrpmyxtimxpa^i  1  Hagg.  Adsu  R.,  62. 
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time."  "There  is  a  principle  of  limitation  m  every  ^'^  »• 
Bystem  of  jurisprudence,  to  be  derived  out  of  the 
nature  of  things,  which  entitles  the  court  to  avail 
itself  of  the  rttiversal  •maxiin,  *  Vi^iUmt/Syv^y  rum 
d(yrnvieni^lm&y  wiserviunt  leges!  And  in  questions 
of  bottomry,  more  especially,  the  court  is  bound  to 
expect  particular  vigilance ;  becau^,  although  bonds 
of  this  kind  are  to  be  supported  with  a  higli  hand, 
when  clear  and  simple,  they  are,  in  many  respects, 
things  to  be  narrowly  watched.  Bottomry  is  a 
transaction  which  affords  gre%t  opportunities  of  col- 
lusion ;  and  tiierefore,  on  the  very  account  of  the 
importance  given  to  these  bonds,  they  are  to  be 
pursued  with  very  active  diligence,  in  order  that 
the  court  may  have  the  opportunity  of  considering 
them  in  their  recent  origin,  with"  a  vie#  to  all 
the  drcumstknces  on  which  their  honest  validity 
depends((7).''  In  accordance  with  these  just  prin- 
ciples, where  the  holder  of  a  bottomry  bond  had 
voluntarily  deferred  his  claims  until  the  vessel 
had  made  several  voyages,  and  had  be^  taken , 
in  execution  by  a  common  law  judgment  creditor, 
the  bottomry  creditor  w&si  held  to  have  lost  his 
priority(^). 

*Witii  respect  to  this  species  of  security,  the  gJ^'S 
general  legal  maxim,  j^r^i^*  in  tempore  potior  m  jwre^  ^^^^L. 
is  reversed ;  the  last  bond  in  the  order  of  time  being  ^^ 
atitled  to  be  first  paid.    This  principle  rests  upon 
the  same  ground  of  necessity  as  that  which,  entitles 

(a)  liord  Stowsll,  in  T%a  Rebecca^  5  BobiaKn^s  B.,  94. 
(6)  BUriHe  T.  The  Ck(aie§  Carta:,  4  Ortndi^f  H,  8^8  (d  OiMg's 
]>eeu«  8.0.,1£8>. 
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T^L    fji^  ^K>ttoiiu7  lender  to  preference  over  ordinaiy 

ereditoiB ;  ainoe  witboiyt  llie  sabBidiiyry  aid  of  the 

last  bond|  the  property  would  be  lost^  botk  to  the 

*     ownen  and  to  the  former  bond*holderB(a).    And 

this  principle  has  been  held  to  be  applicable  where 

two  bonds  were  ezecmted  at  the  same  port^  and  only 

five  days  interyened  between  the  date  of  the  former 

and  that  of  the  latter  (by    But  in  a  case  where  three 

several  respondentia  loans  were  made  on  the  same 

inykatkm,  for  the  same  repairs^  and  on  the  same 

termsy  by  persons  acting  in  cono^  it  was  a^ugded 

that  they  were  entitled  to  payment  pn;  rata  withr 

out  preference,  although,  from  some  unezj^ained 

and  apparently  accidental  cause,  they  bore  difierent 

datss(e)*    ^ 

Thtri^t  to      The  right  to  exact  maritime  interest  depends  upon 

%k  maritime  risk;  and  thwefore  if  the  proposed  voyage 

be  abandoned  before  any  mch  risk  has  been  incurred, 

the  contract  is  turned  into  a  simple  and  absolute 

loan  at  <Nrdinary  legal  intere8t(^.     But  the  bond 

attaches  by  the  smling  of  the  vessel;,  and  though 

ik^  voyage  be  broken  up,  whether  by  voluntary 

abandonment  or  otherwise,  the  lender  is  entitled  to 

^^^    his  principal  and  maritime  mt6re8t(.).    Ithaabeea 

^^p'StiSi  decided,  ilso,,  that  in  such  cases  the  bond  beconfes 

I2^?£    presently  due,  without  regard  to  the  time  of  pay- 

dilp. 

(«}  Tke  BhadavuuUhet  I  Dodson't  By201;  TheEUza,  3  Hansard's 
Adm*  R*9  67« 
(6)  T/u  Betsey^  I  Boclson^B  R.,  289. 
Ic)  The  Exeter,  1  Bobiiuon^s  XL,  173. 
(il)  3  KMit'B  Odmm.,  356. 
(e)  Id.,  357  $  The  Draco,  i  SmniMir^  B.,  ]157|  193. 
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ii!ientfbtedbyitBteniui((i);  AndthelikecK)^  okaas. 

hoei  be^i  held  to  fbUow,  by  analogy  to  the  law  of 
insuraace,  from  a  traosfi^  of  ihe  prop0rty(5). 

A  court  of  admiralty,  within  the  sphere  of  its 
juxiadictioB,  ib  hoimd  to  act  vpon  the  prinoiples  of 
a  court  of  equity,  and  to  administer  Its  remedies 
accordingly(c).  It  is  restrained,  moreover,  by  a 
principle  oomnum  to  all  cotirts,  from  lending  its 
ttdto  enforce  c<mtracts  essefitially  vidoos,  or  tainted 
inih  frand  by  ezlxMrtion;  and  although  bottomry 
ccmtractB  have  always  been  considered  free  from  t^e 
restraints  imposed  by  laws  against  nsnry,  and  have  , 
been  held  to  depend  chieiy  on  the  agreement  of  the 
parties,  yet  the  conrt  will  reduce  an  extortious  or 
exarbitant  premiQm(£?),  But  this  power  ought  to  r^o^^^ 
be  sparingly  and  canliotisly  exercised.  The  money 
is  generally  advanced  for  persons  unknown,  and 
resident  in  a  foreign  country :  it  is  advanced  upoti 
an  adventure^  which  may  totally  fail  of  success,  and 
the  money  may  be  irrecoverably  lost.  The  presump- 
tioQ,  therefore,  is  in  favor  of  the  cmgin  al  contract ;  and 
the  court  should  be  inclined  to  take  it  as  it  stands, 
and  should  not  disturb  it  upon  light  grotmd(^). 

As  the  risk  is  terminated,  the  maritime  interest 
also  ceases,  upon  the  safe  arriyal  of  iAie  ship ;  but 
the  better  opinion  is  that  the 'lender  is  thencefoii^h 

•     (a)  Ike  Draco,  2  Snnmet'i  B^  IST,  108. 
(d)IiL,lWi 

(c)  Franklinimiranee  Com/pan^  t.  Lord^  4  Mason's  IL,  248, 25a 

(d)  The  Cognac,  2  Hsg^tfd's  Adm.,  377j  The  Fadut,  SMason's  B., 
255;  ^Iht  BaUer,  W«re*B  R^  249. 

(t)  Th€  Zodiac,  1  'Ba&s^'H  Adm.  R.,  320, 826. 
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^^^  entitled  to  ordioary  int^rest^  not  only  «u  the 
principal  sum  advanced,  hdk  npon  the  maritime 
interest  also,  both  beixi^  dne,  and  forming  one 
aggregate  debt(fl). 
£2m!m  Where  there  are  sereral  bonds,  and  one  is  e  jcored 
^"^^  on  the  ship  and  freight  only,  and  <me  iqpon  the  shtp, 
frdght  ^d  cargo,  if  tiie  freight  and  the  proceeds  of 
the  ship  ace  insoflSksient  to  answer  the  several  bondfl^ 
the  conrt  is  botmd.  to  marshal  the  assets,  and  require 
the  d^ciency  to  be  made  np  ont  of  the  caigo(i). 

Although  the  right  of  the  bottomry  lender  to 
repayment  is  made  to  depend  upon  the  safety  or 
loss  of  the  subject  of  the  hypothecation^  his  ^igage- 
ment  to  this  effiact  is  limited  to  what  is  denominated 
maritime  risk,  or,  as  it  i^  denominated  by  the  conti- 
nental  writers,  ^^ fortoitons  events;^  and  does  not 
extend,  therrfore,  to  losses  occasioned  by  the  de&nlt^ 
misoondnct^  or  fraud  of  the  borrower  or  his  agents. 
The  lender  is  not  to  bear  losses  proceediiig  from 
unjustifiable  deviation,  or  from  want  of  seaworthinesB 
of  the  ship,  the  inherent  infirmity  or  unnecessary 
transhipment  of  the  caigo(o). 

In  such  cases,  the  wrong-doer  is  personally  liable ; 
and  in  accordance  with  this  principle,  it  is,  by  tiie 
Rules  of  Practice  in  causes  of  admiralty  and  maritime 
jurisdiction  lately  prescribed  by  the  Supreme  Court, 
declared,  that  ^In  all  suits  in  bottomry  bonds,  pro- 
perly so  called,  the  suit  shaU  be  m  rem  only  against 
the  property  hypothecated,  or  the  proceeds  of  the 


«  » 


(a)  The  Packet,  3  Mtson'i  R.,  255. 

(b)  The  IHdeiU,  1  W.  BoluoaoiiPa  R.,  29, 25. 

(c)  3  Kant^  Oomm.,  360* 
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property  in  vrhosesoever  hands^e  same  may  be  ^j^o* 
found,  unless  the  masbtt  has  without  authority  given 
the  bottomry  bond,  or  by  his  fraud  or  misconduct 
has  av<»ded  the  same,  or  has^mbtracted  the  property  ; 
or  unless  the  owner  has,  by  his  own  misconduct  or 
wrong,  lost  or  subtracted  tiie  property;  in  which 
latter  caseS)  the  suit  may  be  mj^aonam  against  the 
wrongdoer.'* 

It  is  only  by  the  entjdre  loss  of  the  property  J*j*»«j»; 
pledged,  that  the  lender  is  subjected  to  the  total  SSSLSmf 
loss  of  his  money.  JBQs  lien  attaches  to  whiKtever  is 
saved  in  case  of  disaster,,  aiid  to  its  proceeds ;  sub- 
ject^ however,  to  the  equitable,  clainei  of  others  for 
an  average  contribution,  in  cases  of  jettison,  ransom, 
etc(a). 

When  money  is  borrowed  at  respondenlia,  upon 
goods.laden  or  to  be  laden  on  board  a  ship,  and  the 
goods  are  lost,  if  it  i^pear  <liat  they  were  of  less 
value  than  the  sum  advanced,  the  Imder  is  entitled 
to  recover  the  difference  in  apoiount,  with  ordinary 
interest^  in  a  suit  in  personam  against  the  borrower^ 
but  not  the  whole  amount  loaned,  unless  l&ere  is  an 
expreBB  stipuktion  in  thd  bopd  to  this  particular 

m 

(a)  8  Kent^  OommeiitttMS.  360. 

(&)  Franklin  JfuuroQce  Company  r.  Lerd^  4  Bfason's  R^  248|  3 
Kani'i  Oonim.,  357. 
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PlU>TAiHB. 

2^»>  ^  ^  Tks  namd  of  pilot,  or  fl(iMrBia:iali,^  sayiB  Lord  Tkh^ 
nsDXzr,  ^ifl  apj^ed  either  to  a  partieakr  officer, 
serving  on  b6ard  the  ehip  dnmg  the  course  of  the 
Toyage,  and  having  charge  of  the  helm  and  of 
tile  ship\9  route;  or  to  a  person  taken  on  board 
at  a  particdar  place  Ibr  the  purpose  of  conducting 
a  ahip  through  a  river,  road  or  channel,  or  from  or 
into^  pott(ay*  In  England,  and  in  this  country, 
th6re  is  no  provision  by  law  for  the  designation  or 
government  of  persons  of  the  fliBt  descripticHi :  but 
the  appointment,  duties,  responsibilities  and  i»in- 
l^es  of  pilots  of  the  second  description  are  r^nlated, 
in  England,  by  ancient  charters  of  incorporation, 
empowering  the  corporators  to  enact  byJaw?;  and 
in  this  country,  by  Ic^itladve  acts.  , 

The  power  conferred  by  the  Constitution  on  Con- 
gress to  regulate  commerce  with  fordgn  nations  and 
among  the  several  states,  comprises  ample  authority 
to  prescribe  regulations*  on  the  subject  of  pilotagei 
But  laws  for  tins  purpose,  having,  when  the  Con- 
stitution was  framed,  been  already  enacted  by  the 
several   maritime  states  of  the  Union,  Congress 

(a)  Abbot  on  Shipping  (Boiton  ad.  of  1S40),  %5. 
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deemed  it  inexpedient  to  exercise  this  power,  except  *^-  * 
by  the  simple  enactment,  ^^That  all  pilots  in  the  •totSeon-* 
bays,  inlets,  rivers,  harbors  and  ports  of  the  United  gj^^  Jgjp*" 
States,  shall  contmne  to  be  regulated  in  conformity 
with  the  existing  laws  of  the  states  respectively 
wherein  such  pilots  may  be,  or  with  sach  laws  as 
states  may  hereafter  enact  for  the  purpose,  until 
farther  legislative  provision  shall  be  made  by  Con- 
gresQ(a).^  This  act  remained  unaltered  until  1837, 
when,  for  the  purpose  of  guarding  against  a  spirit 
of  noonopoly  which  began  to  manifest  itself,  tend- 
ing to  diminish  the  enterprise,  vigilance  and  fidelity 
of  pilots,  it  was  enacted  ^'  That  it  shall  and  may  be 
lawfbl  for  the  njast^r  or  commander  of  any  vessel 
coming  into  of  gQibg  out  of  any  port  situate  upon 
waters'whicn^ace'^e  boundary  between  two  states, 
to  employ  any*  pilot  .licensed  or  authorized  by  the 
laws  of  either  of  the  dtates  bounded  on  said  waters, 
to  pilot  said  vessel  to  and  from  said  port ;  any  law, 
udage  or  custom  to  the  contrary  notwith8tanding(&).'' 

These  two  statutes,  with  the  exception  of  an  act 
exempting  pilots  from  militia  service(<7),  are  :the 
only  laws  touching  the  subject  of  pilotage,  which 
have  hitherto  hyeen  passed  by  the  national  Legislature. 

The  legislation  upon  the  subject  in  the  State  of 
New-York,  commencing  in  1784,  and  terminating 
in  the*  act  of  April  12,  1837,  by  which  all  former 
acts  inconsistent  with  it  were  repealed,  has  been 

(a)  Act  of  AugDBt  7,  1789,  di.  9,  §  4;  1  Stat  at  Large,  63. 
(6)  Act  of  March  2,  1837,  eh.  22 ;  5  Stat  at  Large,  271. 
(c)  Act  of  May  8,  1792,  ch.  33,  §  2;  1  Stat  at  Large,  271, 
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elaborate  and  minute.  It  is  restricted,  however,  to 
vessels  to  and  from  the  port  of  New-York,  by  way 
of  Sandy  Ilook. 

The  constitutionality  of  that  provision  of  the  act 
of  1789,  which  adopts  prospectively  the  laws  of  the 
several  states  which  might  be  thereafter  enacted, 
has  been  doubted,  on  the  ground  that  it  was  an 
unauthorized  delegation  of  legislative  power.  This 
objection  was  insisted  on  at  bar  in  the  case  of 
Hohart  V.  Drogan  {a) ;  but  the  court  being  of  opinion 
that  the  case  before  them  was  one  of  salvage  and 
not  of  pilotage,  it  was  on  that  account  unnecessary 
to  decide  the  question,  and  its  decision  was  expressly 
waived.     ' 

It  has  been  supposed  also,  inasmucl^  &  Congress 
has  not,  by  independent  legislfe^on.  established  a 
system  of  pilotage,  and  expressly  given  the  district 
courts  jurisdiction  of  cases  arising  under  it,  that  the 
cognizance  of  cases  of  pilotage  belongs  exclusively 
to  the  state  court6(/>>).  But  the  admiralty  and 
maritime  jurisdiction  of »  the  courts  of  the  United 
States  over  suits  for  pilotage  on  the  high  seas,  and 
on  Vaters  navigable  from  the  sea,  as  far  as  the  tide 
ebbs  and  flows,  has  been  expressly  asserted  by  the 
Supreme  Court,  as  it  had  long  before  been  asserted 
and  exercised  in  the  District  and  Circuit  Courts  of 
the  United  States  for  the  District  of  Massachusett8(e). 
"The  jurisdiction  of  the  District  Courts  of  the 
United  States,"  say  the  Supreme  Court,  "  in  cases 


(a)  10  Petere's  R.,  108  (12  Curtis's  Decis.  S.  C,  34). 
(6)  See  3  Kent's  Comm.,  3d  ed.,  176. 
(c)  ThA  Anriy  1  Mason's  R.,  508. 
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of  admiralty  and  maritime  jnpisdiction,  is  not  ousted  ^*^'  •• 
hy  the  adoption  of  the  state  laws  by  the  act  of 
Congress.  The  only  eflfect  is  to  leave  the  jurisdiction 
concurrent  in  the  state  courts;  and,  if  the  party 
should  sue  in  tiie  admiralty,  to  limit  his  recovery  to 
the  same  precise  sum,  to  which  he  would  .be  entitled 
under  the  state  laws,  adopted  by  Congress,  if  he 
should  sue  in  the  state  courts.  The  service  is 
strictly  maritime,  and  falls .  within  the  principles 
already  established  by  this  court  in  the  case  of  TJie 
2  homos  Jefferson^  10  Wheaton's  R,  428,  and 
Peyroux  v.  Howard^  1  Pet.  R,  324(a).'' 

The  existence  of  this  jurisdiction,  both  in  rem 
and  in  personam^  is  moreover  expressly  recognized 
and  virtually  declared,  in  the  Rules  of  Practice  in 
cases  of  admiralty  and  maritime  jurisdiction,  lately 
promulgated  by  the  Supreme  Court,  by  which  it  is 
ordained  that  "In  suits  for  pilotage,  the  libellants 
may  proceed  against  the  ship  and  master,  or  against 
tiie  ship,  or  against  the  owner  alone,  or  the  master 
alone,  in  persanamQ)). 

Indeed,  the  jurisdiction  of  the  English  High  Court 
of  Admiralty  over  suits  of  this  description  has  never 
been  questioned,  aud  has  been  repeatedly  exer- 
cised (c)  ;  and  the  mere  fact  that  Congress,  instead 
of  legislating  in  detail  upon  the  subject,  has  thought 
proper  to  adopt  the  pilotage  regulations  prescribed 

(a)  Hobart  ▼.  Drogafiy  10  Peters's  R.,  108  (12  Gortis's  Deds.  S. 
0.,  34). 

(6)  See  Appendix,  Rule  xiv. 

(c)  n«  Nelson,  6  Robinsmi's  R.,  227;  The  Benjamin  Franklin,  id., 
350 ;  7%e  Bee,  3  Podson's  R.,  498 ;  The  Ann,  nbi  supra. 
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by  the  several  states,  does  not  appear  to  famish  any 
valid  gronnd  for  the  denial  of  this  jurisdiction  to 
the  American  courts  of  admiralty. 

When  the  fees  for  the  pilotage  service  are  fixed  by 
the  state  laws,  these  laws,  as  we  have  seen,  are  alone 
to  be  looked  to  for  the  measure  of  compensation.  In 
cases  to  which  the  state  regulations  do  not  extend, 
as,  for  example,  the  piloting  of  a  vessel  through  the 
East  river  into  New -York,  unless  there  was  an 
express  contract  or  established  custom,  the  guantum 
meniU  will  govern. 

There  are  but  few  reported  decisions  in  the 
admiralty  which  properly  belong  to  the  subject  of 
thb  chapter(a). 

In  a  case  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  MaBsachusett8(3),  the  vessel  had 
sailed  from  Cork  with  a  large  number  of  passengers 
ostensibly  destined  for  Quebec ;  but  on  approaching 
the  American  coast,  the  passengers  insisted  on  being 
carried  to  New -York  or  Philadelphia,  alleging  that 
they  had  contracted  with  the  charterer  to  be  landed 
at  one  of  those  ports.  The  master  refusing  to 
comply  with  their  request,  they  rose  upon  him, 
drove  him  with  threats  and  violence  to  the  cabin, 
and  having  compelled  the  mate  to  take  an  oatii  that 
he  would  carry  the  vessel  into  one  of  the  above 


(a)  For  the  decisions  defining  the  rights  of  pilots  to  daim  as  aalyors, 
see  the  chapter  on  SalTsge.  For  a  collection  of  the  cases  arising  in  the 
state  courts,  under  the  state  pilot  laws,  see  Abbot  on  Shipping,  Boston 
edition  of  1846,  p.  266,  note.  For  a  full  digest  of  the  state  laws  on 
this  sulject,  see  Mr.  Blunt's  yaluable  work,  entitled  '<  The  Shipmaster's 
Assistant  and  Commercial  Digest.*' 

{b)  The  Amn^  1  Mason's  R.,  508. 
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mentioned  ports  or  into  Boston,  pnt  him  in  com*  ^^  ^ 
mand.  One  of  the  crew  of  a  fehing  vessel  was 
afterwards  engaged  to  pilot  the  schooner  into 
Boston;  and  having  performed  this  service,  he 
instituted  a  snit  in  the  admiralty  against  the 
schooner  to  recover  colnpensation.  His  demand 
was  resisted  on  the  ground  that  he  came  on  board 
the  vessel  at  the  request  of  the  mate  and  passengers, 
who,  it  was  insisted,  had  no  authority  to  bind  her, 
and  that  he  must  therefore  look  to  them  for  remu- 
neration :  and  so  the  court  decided. 

No  suit  can  be  maintained  for  piloting  a  foreign  ^^^^Ki 
vessel  into  an  enemy's  port,  it  being  a  service  S^uSS? 
.  performed  in  aiding  the  commerce  and  importation  Jj^j^*^ 
of  the  enemy(a).  ^^ 

Where  a  ship  is  detained  with  a  pilot  on  board 
at  an  intermediate  place  of  quarantine,  he  is  not  li^  ^y- 
entitled  to  charge  as  2tzy  days^  the  day  on  which 
the  vessel  enters  and  leaves  the  place  of  quaran< 
tine(^). 

(a)  The  Benjamin  FranJdiny  6  Robinson's  R.,  350. 
(6)  The  Bee,  1  Bodson's  R.,  408.    This  cue,  however,  seems  to 
lunre  depended  on  the  construction  of  the  act  of  52  George  iii. 
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CHAPTER  VII. 

4 

Wharfage. 

Whabfage,  like  pilotage,  is,  in  this  country,  the 
subject  of  local  regulations,  and  by  these  ij^e  rates 
of  compensation  to  the  wharfinger  are  prescribed. 
It  has  been  held  in"  the  courts  of  the  United 
jSJUfrSSi.  States,  that  in  addition  to  the  personal  claim  which 
the  wharfinger  has  upon  the  master  and  owner  of  a 
ship  for  wharfage,  he  has  also  a  lien  on  the  ship 
which  may  be  enforced  by  admiralty  process  in 
rem.  la  a  case  decided  by  Judge  Peters,  he  states 
it  to  have  been  his  practice  to  allow  wharfage  out 
of  proceeds,  "  as  -the  wharfinger  might  detain  the 
ship  until  payment(a);"  and  his  example,  in  this 
respect,  was  followed  in  the  same  court  by  the  late 
Judge  HoPKiNSON(i). 

.  This  jurisdiction  was  maintained,  in  an  early 
ca8e((?),  by  Mr.  Justice  Story,  who  held  it  to  be 
"  fully  supported  in  principle  by  the  doctrines,  as 
well  of  the  common  law,  as  of  the  civil  law,  and  by 
the  analogous  cases  of  materials  furnished  and  repairs 

(a)  Gardiner  v.  The  Ship  New  Jersey j  1  Peters'a  A  dm.  Decisions, 
223,  228. 

(b)  Johnson  v.  Vie  Schooner  M^I>onoughy  Gilpin's  R.,  101. 

(c)  Ex  paite  Lewis,  4^.,  2  GaUison's  R.,  483. 
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made  upon  the  ship."    "If  it  has  been  dne,"  he   Q^-^- 
added,  "  for  a  former  voyage,  or  the  wharfinger  had 
parted  with  his  jpossession,  the  case  would  have  been 
entirely  altered.'' 

The  existence  of  this  lien  has  also  been  asserted 
by  the  learned  judge  of  the  District  of  Maine(a).  ' 

Mr.  Justice  Stoby  also  held,  in  the  case  above  J;]Srtn*J 
cited,  that  the  lien  for  wharfage  or  dockage  was  a  ueSf*''"''^^ 
priYlIeged  lien,  havmg  a  priority  over  the  bottomry 
interest.    In  that    ease,  the  ship  Jerusalem  had  a^^^t, 
been  libelled  on  a  bottomry  bond,  whUe  lying-  at  « e^rS 

y        personal 

the  petitioners'  wharf,  and  had  been  «old  by  tm  «»»'~^ 
interlocutory  order  of'  the  court.  The  petitioners 
subsequently  intervened,  claiming  payment,  out  of 
the  proceeds  of  the  sale,  of  the  dockage  of  the  ship. 
It  appeared^  however,  that  there  had  been  a  personal 
contract  between  the  wharfingers  and  the  shipowner, 
for  the  paynfent  of  a  specific  rate  of  dockage,  and  ati 
order  drawn  on  the  ship's  agents  for  the  payment 
thereof  quarterly.  The  case  presented  the  question, 
therefore,  whether  the  petitioners  had  not  parted 
with  their  lien ;  and  upon  this  question  the  learned 
judge  expressed  himself  as  follows :  ''  It  did  not 
strike  me,  that  upon  principle,  such  a  contract  could 
amount  to  a  waiver  of  the  lien ;  because  it  was  in 
eflfect  only  ascertaining  the  rate  of  dockage,  instead 
of  leaving  it  in  uncertainty,  and  upon  the  footing  of 
a  quantum  meruit^  or  the  usual  rate  of  dockage.  . 
But  there  is  a  series  of  authorities  directly  in  point, 
which  decide,  that  where  the  parties  enter  into  a 

(a)  The  Phebe,  Ware's  R.,  354. 
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T^i.  personal  coBtract  for  a  specific  Hum^  it  k  a  discbaige 
of  the  implied  Hen  resulting  by  operation  of  law ; 
and  I  cannot  find  that  these  anthwities  have  ever 
been  donbted  or  denied.  I  am  fnse  to  confess,  that 
I  am  better  satisfied  with  authorities,  when  I  can 
perceive  the  reason  of  them ;  but  sitting  in  a  court 
of  admiralty,  and  exercising  an  equitable  relief 
against  highly  meritorious  parties,  I  should  not 
choose  ooUaieraUy  to  overrule  such  explicit  decisions. 
I  must  therefore  dismiss  the  present  petition ;  reserv- 
ing, however,  the  right  to  reconsider  these  doctrines, 
when  they  shall  come  directly  in  judgment  upon  in, 
original  libel  in  rem^ 
Liw  Dot  If  a  vessel  is  secretly  or  wrongfully  removed  fix)m 

^hf^^"^  a  wharf,  and  afterwards,  without  fraud  or  force, 
llrb?rf?if      brought  back,  the  lien  of  the  wharfinger  is  revived 
SufhSd'or  Th^s,  where  a  vessel  which  had  been  levied  on  by 
^^*^         the  marshal  at  the  suit  of  the  United  States;  but  not 
by  him  retained  in  actual  possession,  was  removed 
from  the  wharf  without  the  knowledge  of  the  wharf- 
inger, and  subsequently  returned  to  the  same  wharf, 
the  wharfinger  was  held  tobe  entitled  to  the  payment 
of  the  previous  wharfage,  out  of  the  proceeds  of  the 
subsequent  sale  under  the  ezecution(a). 
Awbartn^        Whcu  a  vcssel   is   under    arrest   on   admiralty 
!^t  theo  process,'the  wharfinger  cannot  enforce  his  Jien  by  a 
d^^ttST*^  detention  of  the  vessel,  but  must  apply  to  the  court 
,  for  its  allowance(i). 

S?^«rti^-      ^^  remark  •of  Mr.  Justice  Story  in  Mo  parte 
Lewis^  that  if  the  wharfage  had  been  claimed  ^  for  a 

(a)  Johnson  v.  The  Schooner  M^Donough^  Gflpte's  IL,  101. 
(5)  The  Phebe,  Ware's  R.,  354. 
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former  voyage,  or  the  trharfinger  had  parted  with 
his  possession,  the  case' would  have  been  entirely 
altered;"  and  the  importance  attached  by  Judge 

HoFKoreoN  to  the  fact  and  attendant  circumstances 

* 

of  the  departure  and  return  of  the  ^ressel,  in  the  case 
of  TTie  M^Ikmmgh^  Been\.to  infer  an  impression 
entertained  by  both  these  judg^  that  the  lito  was 
to  be  regarded  rather  as  a  common  law  lien  depend- 
ing on  possession,  than  as  an  admiralty  lien  conferred 
by  the  maritime  law,  and  existing  independently  of 
possession ;  and  yet^  as  we  have  •seen,  Mr.  Justice 
Stosy^  in  maintaining  its  existence,  relied  on  its 
supposed  anal(^  to  the  lien  of  material-men,  which, 
in  this  country,  is  held  to  be  given  by  the  general 
maritime  law,  and  may  be  enforced  without  regard 
to  possession/ 


906 


QHAP.'T. 
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CHAPTER  Vln. 

AoBBsionmi  or  CoHtosfSBip. 

VtthBiior^  Thi  fireqaent  occurrence  of  slupwrecks  and  other 
marine  disasters  on  the  coast  of  Florida  and  the 
small  islands  adjacent,  has  led  to  the  regular 
employment  of  vessels,  commanded  and  manned  hj 
bold,  enterprising  and  hardy  seamen,  stimulated  by 
the  love  of  gain,  and  not  insensible,  it  may  be  hoped, 
to  the  claims  of  humanity,  for  the  purpose  of  ren- 
dering assistance  to  vessels  in  distress,  and  rescuing 
life  and  property  from  the  perils  of  the  sea.  These 
vessels  are  called  wreckers*  The  claims  of  their 
owners,  masters  and  crews,  for  services  rendered,  are 
abjudicated  in  suits  for  salvage,  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
Florida,  sitting  in  admiralty. 

It  is  not  unusual  for  the  owners  of  vessels  employed 
in  this  business,  with  a  view  to  prevent  mischievous 
competitions  and  collisions  in  the  performance  of 
salvage  services,  to  enter  into  stipulations  with  each 
other,  that  the  vessels  owned  by  them  respectively 
shall  act  as  oohsortb  with  each  other  in  these 
services,  and  share  mutually  with  each  other  in  the 
moneys  awarded  as  salvage,  whether  earned  by  one 
vessel  or  by  both. 


•   « 
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The  caw  of  Aftdrewe  v.  WaU  amd  6heufer(a)y  oh^-*' 
liad  its  origin  in  a  compact  of  this  description.  The 
▼easels  concerned  vere  die  Gfloie  and  the  (ohorge 
Wcuihmgbm.  For  assistaoce  rendered  by  tl^e  Globe 
to  the  ship  MifrisBippi  and  cargo,  the  rani  of  $5522.49 
war  decreed  as  salvage  bf  the  Superior  Conrt  of 
the  Southern  District  of  Florida.  Andrews,  the 
appellant,  was  part  ownw  of  the  Globe ;  and  Wall 
and  Greiger,  the  appellees,  were  part  owners  of  the 
George  Washington* 

Wall  and  Gijeiger  filed  a  petition  in  the  court  by 
which  the  salvage  had  been  awarded,  representing 
that  they  and  X  A.  Thouron  were  the  owners  of  the 
George  Washington ;  that  sKe  had,  for  some  time 
past^  been  consorted  with  the  Globe  in  the  business 
of  wrecking,  and  was  so  at  the  time  of  the  salvage 
services  rendered  to  the  Mississippii  for  which  the 
sum  above  mentioned  had  been  awarded  as  salvage : 
wherefore,  they  prayed  that  the  portion  thereof  to 
which,  by  Ihe  terms  of  the  allied  agreement  of 
consortship,  t&ey  were  entitied,  should  be  directed 
to  be  paid  to  them. 

The  answer  of  Andrews  admitted  that,  previous 
to  the  salvage  service  Lq  question,  an  agreement  was 
entered  into  between  him,  being  then  master  of  the 
Globe^  and  ■  Russel,  master  of  the  G^rge 
Washii^ton,  by  which  they  were  to  divide  their 
eamii^  between  themselves,  their  crews  and  owners, 
in  a  certain  proportion  which  the  respondent  sped* 
fied :  but  he  alleged  that  the  contract  was  made  for 

(a)  d  JQmud's  R.«  568  (15  Curlv't  Deoii.  S.  C,  656). 
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^^^  an  indefinite  period;  that  it  was,  however,  oonendered 
to  be  operative  only  so  long  as  he  and  Rnssel  shoxdd 
continne  on  board  their  respeetive  resseb;  and 
when  thenervioe  was  r^idered,  Thomas  Gbeen,  who 
had  before  been  mate  of  the  Globe,  was  master. 
On  this  ground,  the  respondent  insisted  that  the 
petitionen  were  not  entitled  to  share  in  the  salvage. 

Hiere  was  no  evidence  in  support  of  the  allegati(»i 
in  the  answer,  that  the  agreement  was  to  cease  on 
the  change  of  masters ;  and  the  court  made  an  order, 
directing  the  payment  of  $245&64  to  the  petitioDers. 

From  this  order  or  decree,  the  respondent 
appealed  to  the  Oomt  of  Appeals  of  Florida,  whore 
the  decree  was  affirmed ;  and  he  thereupon  appealed 
to  the  Sn;»^me  Court  of  the  United  States. 

On  the  aigument,  it  was  olgected : 

1,  That  the  record  shows  no  subsisting  contract 

of  ponsortship* 

2.  That  a  court  of  admiralty  has  no  jurisdiction 
of  the  case. 

Notdi*.  Touching  the  first  objection,  the  court  was  of 

ohnge  or  opinion,  that  the  original  agreement,  although  made 
by  the  masters  of  the  vessels,  was  to  be  deemed  to 
have  been  made  on  behalf  of  the  owners  and  crewo, 
and  to  be  obligatory  on  both  sides  until  formally 
dissolved  by  the  owners*  The  mere  change  of 
masters  would  not  dissolve  it,  since  in  its  nature  it 
was  not  a  contract  for  the  personal  benefit  of  them- 
selves, or  for  any  peculiar  personal  services.  It  fell 
precisely  within  the  same  rule  as  to  its  obligatory 
force,  as  the  contract  of  the  master  of  a  ship  £>r 
seamen's  wages,  or  for  b  charter-party  for  the  voyage, 
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which,  withm  the  scope  of  the  master's  authority^  ^^  ^ 
binds  the  owner,  and  is  not  dissolved  by  the  death 
or,  removal  of  the  master.  Bedsides,  the  agreement 
or  stipulation  for  oansortship,  being  for  an  indefinite 
period,  could  be  broken  np  or  dissolved  only  upon 
due  notice  to  the  adverse  party;  and  the  mere* 
removal  of  the  master  of  one  of  the  vessels^  by  the 
owner  thereof,  for  his  own  benefit  or  at  his  oi*ti 
option,  eoald  in  no  manner  operate,  without  snch 
notice,  to  the  injury  of  the  other. 

Upon  the  question  of  jurisdiction,  Mr.  Justice 
Stoby,  in  delivering  the  ummimous  opinion  of  the 
court,  observed: 

**  The  material  and  important  question,  therefore,  £*gj 
is,  whether  the  agreement  or  stipulation  of  consort-  ^^' 
ship  is  a  contract  capable  of  being  enforced  in  the 
admiralty  against  property  or  proceeds  in  custody 
of  the  :Court.  We  are  of  opinion  that  it  is  a  case 
within  the  jurisdiction  of  the  court.  It  is  a  mari-r 
time  contract  for  services  to  be  rendered  on  the  sea, 
and  an  apportionment  of  the  salvage  earned  therein. 
Over  maritime  contracts  the  admiralty  possesses  a 
clear  and  established  jurisdiction,  capable  of  being 
enforced  in  pereonam  as  well  as  in  rem;  as  is 
familiarly  seen  in  cases  of  mariners'  wages,  bottomry 
bonds,  pilotage  services,  supplies  by  material-men 
to  foreign  ships,  and  other  cases  of  a  kindred  nature, 
which  it  is  not  necessary  here  to  enumerate.  The 
case  of  Mameay  v.  AUegre^  12  Wheat,  611,  contains 
no  doctrine,  sanctioned  by  the  court,  to  the  con- 
trary. It  is  within  my  personal  knowledge,  having 
been  present  at  the  d^ision  thereof,  that  all  the 
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TOTj^i*  jadges'  of  the  court,  except  one,  concsired  in  the 
opinion  that  the  case  was  one  of  a  maritime  natora, 
within  the  jnrisdiction  of  the  admiralty ;  bnt  that 
the  ehdm'  was  eztingnished  by  a  promissory  note 
having  been  given  for  the  amonnt^  which  note  wtti 
still  outstanding  and  murarrendered.  It  becasiey 
therefore,  unnecessary  to  decide  Ae  other  point 

The  genend  doctrine  had  been  previously  asserted 
in  the  case  of  I^  Omeral  Smithy  4  Wheat,  488; 
and  it  was  subsequently  fully  recognissed  and  acted 
upon  by  this  court,  in  Peyrouxr.  Hotoard^  7  Peten, 
824.  • 

Both  objections  were  th^^fore  overruled,  and 
the  judgment  of  the  Florida  courts  affirmed^ 

This  is  believed  to  be  the  only  reported  case 
relating  to  consortship;  and  its  importance  and 
interest)  enhanced  by .  the  ^bvdity  of  the  subject^ 
seemed  to  demand  something  more  than  a  mere 
abstract  of  the  p<nnts  decided. 
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CHAPTER  IX. 

Bt  the  ^W8  of  most  maritime  nations,  the  master  is  £!?■««« 
authorized,  in  case  of  urfifent  necessity,  to  sell  his  thtpte^iM 
ship.  This  doctrine  is  now  firmly  established  in  this 
txmntry,  and,  at  length,  after  much  donbt  and  pro- 
tracted discussion,  in  England  alsa  The  principle 
is,  that  the  master  will  be  justified  in  the  exercise  of 
this  authority,  when  he  finds  his  ship  in  such  a  con- 
dition, from  any  cause  or  combination  of  causes,  as 
from  recent  damage,  imperfect  construction,  bad 
material,  old  age  and  decay,  that  she  cannot  safely 
proceed  on  her  voyage  without  repairs,  which  he 
has  not  the  means  of  obtaining,  or  only  at  a  cost 
exceeding  the  amount  which,  looking  at  her  probable 
valae  after  their  completion,  a  prudent  and  discreet 
owner  would  think  it  right  to  incur(a). 

(a)  Abbot  on  Shipping  (Boston  ed.  of  1846),  9-21}  The  Sarah 
Anuy  13  Peton'B  R.,  387  (13  Curtis*!  Decis.  S.  C,  215) ;  The  Petaptco 
Inturattce  Company  y.  SouthgaU^  5  Peton's  R.,  (S04  (9  Curtis's 
Decis.  S.  C,  490) ;  The  Triton^  5  Mason's  R.,  465 ;  Sarah  Jtm,  2 
Sumner's  R.,  206 ;  Mobimon  r.  The  CommonweaUh  Ineurance  Comr 
panjfy  3  Sumner's  R.,  220 ;  3  Kent's  Oomm.,  3d  ed.,  132 ;  J^ohmon  ▼. 
Shippeny  2  Lord  Bajmond,  982,  984;  Reid  ▼.  JOarby^  10  East,  143; 
Hayward  y.  Mmltanj  5  Bsp.  N.  P.  C,  65;  The  Ffinny  and  Etmiroy 
Sdwards's  Ri,  118 ;  Majobum  y.  Leckiey  1  Bingham,  343 ;  Soatnee  y. 
Sugrue^ 4  Gar'  k  P.,  282;  GardinerY.  SahadoTy  1 M.  &R.,  116;  Reid 
T.Banham^Z  Broad.  &  Bing.,  147;  Boberteany.  OorApe,  1  Bing.,  445; 


312  ADMIRALTY  JURISDICTION. 

voi^i.        Bui;  tii^  master  is  bound,  before  reaorting  to  this 
power,  seriously  and  deliberately  to  try  every  other 
expedient    It  is  a  trust  of  great  delicacy  and  high 
responsibility,  and,  on  account  of  its  liability  to 
abuse,  and  with  a  view  to  the  protection  of  all 
parties  concerned,  it  is  usually  exercised  in  some 
countries,  under  the  superintendence  and  sanction  of 
some  court  or  judge  having  jurisdiction  of  maritime 
^jjjj.^  affidre;  and  a  previous  sentence  of  condemnation 
toMse*or!£  and  sale  of  the  ship  as  unfit  for  service,  is  obtained 
^Xl*!^  by  the  master.    In  France  such  condemnation  is 
required,  and  is  deemed  sufficient  to  protect  the  title 
of  a  honafde  purchaser,  even  when  obtained  by  the 
fraud  of  the  master ;  the  owners  being  left  to  seek 
their  remedy  against  him.    No  snch  jnrisdiction  is, 
however,  recognized  by  the  common  law  courts  of 
Validly  of    England ;  and  condemnations  thus  made  abroad,  on 
K^'^^jH^  the  voluntary  application  of  the  master,  are  not 
^^^i££  admitted  to  have  any  binding  force  in  any  subsequent 
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Royal  Exchange  AMvrance  Company  t.  Idle^  3  Broad.  &  Bing.,  151, 
S.  C,  8  TftUDt.,  755. 

In  the  case  of  8cuU  v.  Biddle  (2  Wash.  C.  G.  K,  150),  Mr.  Justice 
Washinoton  held  the  power  of  the  master  to  seU  his  ship^  to  bd 
limited  to  cases  of  necessity  occurring  in  a  foreign  cowUty.  In  the 
case  of  Tlie  Sarah  Ann,  above  cited,  Mr.  Justice  Stost  expressed  his 
dissent  from  this  doctrine ;  holding  that  *'  if  such  an  urgent  necessity 
does  ezist^  as  renders  every  <klay  highly  perilous,  or  ruinous  to  the 
interests  of  aU  concerned,  the  duty  of  the  master  is  the  same,  wheth^ 
the  vessel  be  stranded  on  the  home  inhere  or  on  a  foreign  shore ;  whether 
the  owner's  residence  be  near,  or  be  at  a  distance."  On  appeal,  the 
opinion  of  l^r.  Justice  Stobt  on  this  point  was  expressly  affinned  by 
the  Supreme  Court.  It  was  decided,  ^Iso,  that  the  power  of  ihe  master 
to  sell  the  hull  of  his  strapded  vessel  extends  likewise  to  her  rig^ng  and 
suls  stripped  from  her,  after  unsuccessful  efforts  to  getiier  afloat.  The 
Sarah  Arnij  13  Peters,  387. 
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litigation  respecting  the  facts  iip<»i  which  they  pro  <°^^'  ** 
fees  to  be  foimded(6^).  This  practice,  notwithstand- 
ing, has  for  a  Ipng  period  prevailed  even  in  the 
British  West  India  islands ;  and  Lord  Siiowxll,  in 
the  case  of  The  Frnmy  and  Elmirai^^  speaks  of  it 
thus :  "  There  is  a  very  convenient  practice,  which 
obtains  in  the  vice-admiralty  in  the  West  Indies, 
where,  the  fact  of  distress  being  proved,  the  trans^ 
action  is  not  left  to  the  master,  bnt  a  sale  is  ordered 
nnder  the  snperintendence  of  the  conrt  itself  The . 
legal  validity  of  snch  transfers  has,  however,  been 
contested  in  the  courts  of  this  country,  and  they 
were  not  held  to  be  good ;  thoogh  the  learned  lord 
who  presided  in  the  court  where  the  decision  took 
place,  might  perhaps  incline  to  consider  it  a  defect 
in  the  law  of  this  country,  that  a  practice  so  con- 
ducive to  the  public  utility  could  not  legally  be 
maintained." 

In  a  subsequent  case(e^,-  a  cause  of  possession  in 
which  he  refused  to  restore  to  the  original  owner  a 
ship,  which,  after  inefi^tnal  attempts  to  obtain 
money  for  the  necessary  repairs,  was  sold  by  the 
master  under  the  order  of  the  vice-admiralty  court 
of  the  Mauritius,  Lord  Stowbll  observed:  "What 
then  is  the  captain  to  do !  Commcm  sense,  as  well  as 
the  law,  points  out  that  he  should  in  the  first  place 
apply  to  the  agent  of  the  owner,  which  it  appears 
that  he  did.    If  the  agent  cannot  or  will  not  assist, 

(a)  Abbot  OB  Shipptng,  Boston  edition  of  1846,  p.  23  ^  Eayfwud  t. 
MmdUm,  5  KspiniiwiBf>'s  N,  P.  C,  65. 
(6)  Edwards's  R.,  118. 
(e)  The  Warrior,  2  Dodson's  It,  288, 294, 
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Toju^u  nail  jf  himself  and  his  owa^  are  withoat  any  other 
friends  who  are  Mady  to  come  forward  and  fnnuah 
him  with  the  necessary .  supplies,  what  can  he  do 
better  than  to  make  applicati<Mi  to  the  coort  of 
admiralty  i  In  some  parts  of  the  world  the  authority 
of  SQch  cowts  is  deemed  condnsiye,  though  it 
certainly  has  been .  otherwise  held  by  ooorts  which 
possess  the  controlling  poww  within  the  British 
territories.  Bat  the  want  of  such  jorisdiction  I 
have  heard  greatly  regretted  by  some  of  the  eminent 
persons  who  now  preside  in  these  courts.'^ 
powfroTttM  With  respect  to  the  authority  of  the  American 
ISS^ii'  courts  of  admiralty  to  exerdse  this  jurisdiction,  we 
M^joAw  .  have  already  seen  in  the  first  chapter  of  this  work, 
that  Mr,  Justice  Sxoby,  in  his  Commentaries  on  the 
Constitntioa,  has  not  hesited  to  include  "'  surveys  of 
vessels  damaged  by  the  perils  of  the  seas,''  within 
his  cautious  enumeration  of  the  subjects  of  the 
admiralty  jurisdiction  of  the  courts  of  the  United 
States;  referring  to  the  case  of  Jawnsy  v«  The  Oh 
hinHnan  Inauranoe  (hmpa/ny  (10  Wheat  R^  412, 
415,  418),  as  an  authority  for  so  doing.  That  was 
an  action  at  common  law  upon  a  policy  of  insurance 
containing  a  clause  declariag  that  if  the  vessel, 
^  after  a  regular  survey,  should  be  pondoomed  for 
being  unsound  or  rotten,  the  insulrers  shall  not  be 
bound  to  pay  the  sum  hereby  insured,  nor  any  part 
thereo£^  The  vessel  having  sustained  injuries  in 
her  voyage  from  Alexandria  to  New  Orleans,  the 
master  called  a  survey  upon  her  state  and  condition, 
on  his  arrival  at  that  port^  under  the  laws  of  the 
State  of  Louisiana^  by  the  master  and  wardens  of 
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tbe  port,  by  whom  she  ww  condemned  as  nnworthy 
of  repairg^  and  ordered  to  be  sold  by  auction. 

The  oonrt  entertained  no  doubt  of  the  regularity 
of  tiie  survey^  as  within  the  exception  of  the  poKcy ; 
but  inasmuch  as  the  state  law  did  not  expressly 
confer  the  power  upon  the  port-wardens  to  ^^  con- 
demn "  vessels  so  circumstanced^  it  became  a  question 
whether  the  casus  foederis  had,  in  this  particular, 
been  made  out.  Mr.  Justice  Johnsoit,  in  delivering 
the  judgment  of  the  court,  obseiwed  that  it  appeared 
to  be  exercised  in  Louisiana  as  an  incident  to  the 
surveying  power ;  that  in  other  parts  of  the  world, 
it  was  very  generally  exercised  as  an  incident  to  the 
admiralty  power;  but  that  under  our  system,  the 
admiralty  jurisdiction  could  only  be  exercised  under 
the  laws  of  the  United  States.  The  court,  however, 
disclaimed  any  intention  ^^to  intimate  that  the 
power  is  one  which  cannot  be  exercised  under 
municipal  regulaticms.  On  the  aixmtabsj^  it  was 
added,  ''there  are  many  reasons  for  maintaining 
that  it  may  be  so  exercised  until  Congress  may 
tihink  proper  to  establish  some  general  rule  upon 
the  subject^  either  as  appertaining  to  conmierce,  or 
within  the  admiralty  jurisdiction.''  This  case  was 
decided  in  1S25. 

In  the  case  of  Ths  TitUm{a),  decided  in  1880,  Mr. 
Justice  Stort,  speaking  <Kf  the  doctrine  of  the 
EngUsh  common. law  courts,  as  to  thQ  want  of  this 
jurisdiction  in  admiralty  courts,  took  occasion  pointr 
edly  to  declare  lus  dissent  from  that  doctrine.    '^  I 

(a)  6  Mason'*  R^  466, 474. 
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^  v^i.  agrw,'*  be  adds,  ^^  that  in  siidb  a  caae  the  decree  of 
sale  is  not  conclnsiTe  npon  the  owner,  or  upon  third 
persons ;  becanse  it  is  made  npon  the  application  of 
the  master,  not  in  an  adyerse  proceeding.  But  I 
cannot  bot  consider  it  as  strictly  within  the  admiralty 
jurisdiction.  It  is  prima  f^xcie  evidence  of  a  rightfiil. 
exercise  of  authority,  bnt  no  more.  The  proceeding 
being  exparte^  cannot  be  deemed  condnidye  in  favor 
of  the  party  promoting  it.  Upon  a  question  of  this 
sort^  I  should  incline  to  follow  other  authorities,  and 
to  repose  with  more  eonfidence  upon  those  who  are 
accustomed  to  administer  the  maritime  law  in  admi- 
r«Ugr  courts.  It  does  not  appear  to  me  that  Lord 
Stowxll,  with  all  his  habitual  caution  in  entertain- 
ing jurisdiction,  has  considered  such  a  sale  an  -absolute 
excess  of  judicial  authority.  Looking  to  the  lan- 
guage used  by  him  in  the  cases  of  Ths  Mmny  and 
Elmira  (Edw.  B.,  IIY),  and  The  Warrior  (2  Doda. 
R,  888,  298^  295),  I  should  draw  the  conclusion, 
that  but  for  the  controlling  authority  of  the  courts, 
which  he  was  bound  to  obey,  he  would  have  affirmed 
the  jurisdiction.  The-  dc>ctrine  of  the  Supreme 
Court  of  the  United  States,  as  I  gather  it  from  the 
case  of  Jananey  v.  The  (MarnMan  Insurance  Ckmr 
pany  (10  Wheat.  R.,  411,  418),  is,  that  this  is 
properly  a  part  of  the  admiralty  jurisdiction.^ 

The  mode  of  instituting  and   conducting  the 

proceeding  in  question   in  the   admiralty,   is    as 

follows : 

SdhJ^bT      '^^  master  prefers  his  petition  to  the  court, 

.2^  ^    setting  forth  the  ftcts  and  circuqistances  of  the 

oase,  and  praying  that  a  warrant  may  issue  for  the 


SURVBy  AND  SALE  OF  SHIPS.  , '  317 

Borvey  and  examination  of  tlie  ship,  by  persons  duly  ^^^'^^^ , 
competent  in.  that  behalf,  who  are  to  report  as  to 
the  trae  state  and  condition  of  tl^e  ship.  If  they 
report  her  unfit  to  go  to  sea,  and  unworthy  of  repair, 
a  second  petition,  or  '^  libel  of  information,^  }b  pre* 
ferred  to  the  court^  praying  that  the  ship  may,  by 
a  decree  of  the  court,  be  condemned  as  unfit  for 
further  service,  and,  together  with  her  boats,  tackle, 
apparel  and  furniture,  be  ordered  to  be  sold  by  the 
marshal  of  the  court:  whereupon  a  monition  issues, 
to  show  cause  why  this  should  "hot  be  done ;  and  no 
person  appearing  in  opposition,  or  no  sufficient  cause 
being  shown,  it  is  adjudged  and  decreed  accord* 
ingly((i). 

The  exemplification  of  the  record  of  condemna-  xnteM  or 
tion  and  sale  in  a  foreign  court  of  admiralty,  is  the 
proper  if  not  the  only  admissible  evidence  of  the 
]»roceeding(&). 

(a)  See  Dorr  r.  7%e  Pacific  Iwurance  Qmpanyj  7  Wlieat^  581  (5 
GurtiB'8  Deck.  8.  C^  338}. 

(6)  Ibi<L  The  authority  oonfeired  bj  the  third  section  of  the  '*  Act 
for  the  goTemment  and  regulation  of  seamen  in  the  merchant  serrioe,'' 
on  the  jndge  of  the  district  court^  on  the  af^lcation  of  the  master 
acting  upon  the  requisition  gf  the  mate  and  a  majority  of  the  cvev, 
"to  issue  his  precept"  to  three  oompetent  persons,  reqjtiiring  them  to 
examine  the  Tessel,  and  report  to  him  f»  to  her  fitness  to  proceed  on 
her  Toyage,  can  hardly  be  considered  as  pertaining  to  the  admiralty 
Jurisdiction  of  the  district  court.  The  act,  in  terms,  embraces  only 
vessels  setting  out  on  a  foreign  roysge,  and  not  having  yet  left  the 
land ;  but  similar  examinations,  upon  the  like  requisition,  are  also  made 
in  foreign  ports.    See  The  WiUiam  Harrit,  Ware's  R.,  367. 
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CHAPTER  X, 

DtBPUnt  BXTWXIIf  PABT-OvrVKBS. 

Sans  for  the  adjustment  of  disputes  between  part- 
owners,  relative  to  tiie  possession  and  employment 
of  ships,  constitute  the  subject  of  another  branch  of 
the  acknowledged  jurisdiction  of  the  admiralty. 
The  rights,  powers,  duties,  obligations  and  liabilities 
of  part-owners,  as  such,  as  well  inter  seae  as  in 
respect  to  third  persons,  form  an  interesting  subj«iet 
of  inquiry  which  has  given  rise  to  much  discussion. 
But  it  will  best  acoord  with  the  design  of  this  work, 
to  treat  of  the  subject  only  so  fiar  as  it  falls  within 
the  scope  of  the  admiralty  jurifidu;tion(a). 

Property  in  a  ship  may  be  acquired  by  two  or 
more  persons,  either  by  building  it  at  their  own 
expense,  or  by  purchase  of  a  part  thereof  of  the 
sole  owner,  or  by  the  joint  {mrchase  of  the  whole 
of  another  person.  But  in  whatever  way  the  title 
may  be  acquired ;  and  whether  it  be  acquired  at 
one  and  the  same  time,  in  virtue  of  one  and  the 
same  instrument,  or  at  different  times,  and  under 
different  instruments,  the  parties,  in  the  absence  of 

(a)  It  is  discoMed  at  lit|;e  bj  Mr*  JoBtioe  Stort  in  his  Commeiiti^ 
iiM  on  the  Lftw  of  P«rtnenihi]s  {  416  -4^9. 
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all  positive  stipnlatieiia  to  the  eontrary,  become   <f^^^^ 
entitled  thereto,  as  tenants  in  common  and  not  as  eomm^ 

,  andnotJolBt 

joiBt  tenants. 

This  \a  in  accordaiic0  with  the  doctrine  that  the 
Jus  aoar&fcendi  has  no  existence  among  merchants, 
or  in  the  bnsuiess  of  comiberce  and  navigation ;  and 
it  accordingly  follows  that  each  pfui>owner  of  a  ship 
can  sell  only  his  own  proper  share  thereof,  and  that 
upon  the  death  of  one  part-owner,  his  ezecntors  and 
administrators  become  tenants  in  common  of  the 
ship  with  the  8iiryivors(a). 

A  personal  chattel  belonging  to  several  persons 
cannot  be  advantageously  enjoyed  by  ail  the 
proprietors,  without  their  common  consent  and 
agreement ;  and  as  the  best  means  of  inducing  such 
common  consent  and  i^eement,  the  lam  in  general 
declines  to  interfere  in  their  disputes,  leaving  it  U> 
themselves,  either  to  enjoy  their  common  property 
by  agreement,  or  to  suffer  it  to  remain  unenjoyed,  or 
perish  by  their  dissension.  But  ship^  ^  are  built  to 
plough  ihe  sea,  and  not  to  lie  by  the  walls  f  and 
commercial  nations  consider  their  actual  employment 
as  a  matter,^  not  merely  of  private  advlEmtage  to  their 
owners,  but  also  of  public  benefit  to  the  state,  and 
therefore  have  laid  down  certain  positive  rules  in 

(a)  See  Stoiy  on  Partnerahip,  }  415  -  417,  Mid  the  anthoritieB  there 
cited.  Bat  there  may  be  a  partnerahip,  at  well  as  a  co-tenancy  in  a 
Tteael;  and  a  partner,  acting  in  that  character,  may  eeU  the  whole 
teeeel ;  and  the  vendee,  in  a  case  free  from  frmud,  will  acquire  an 
faidefeaeible  title  to  the  whole  ship.  The  relation  of  co-tenants  being 
howerer,  the  geneitl  relation  between  ship-owners,  and  that  of  parteers 
being  the  ezceptioni  the  Utter  relation  requires  to  be  specially  shown. 
3  Kent's  OomnLi  3d  ed.|  pp.  154, 155. 
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▼o^i*  order  to  favor  this  employment^  and  to  prevent 
the  obstinacy  of  some  of  the  part-owners  firom 
condemning  the  ships  to  yot  in  idleness.  It 
sometimes^  indeed,  happens  that  several  persons 
become  part-owners  of  a  ship,  onder  an  express 
agreement  among  themselves,  defining  the  mode 
of  its  employment;  or,  that  they  nnito  in  the 
appointment  of  an  agent,  to  whom  they  dele^te  the 
management  of  their  common  concern,  land  who,  by 
a  very  inteDigible  figare  of  speech,  is  called  the 
ship^B  husband  (a).  In  such  cases,  the  mntnal  rights 
and  oldigations  of  the  parties  are  to  be  determined 
by  resort  to  the  compact  and  agreement  between 
them,  and  are  to  be  enforced  accordingly.  Bnt 
when  the  enjoyment  of  the  property  has  not  been 
thos  settled  by  the  parlies,  then  it  is  that  the  law 
interposes  to  regulate  it 

(a)  Abbot  on  Shipping,  Boston  ed.  of  1846, 125. 

Mr.  CoLLTKK  thus  dotfcribes  the  prc^r  luDCtions  And  powers  of  a 
ship's  husband:  ^  In  order  to  administer  the  affilirs  of  the  ship  with 
unanimitj,  it  is  usual  to  appoint  a  ship's  husband.  He  is  either  a  part- 
ownier  or  a  stranger,  and  may  be  ai^inted  by  writing  or  paroL  His 
duties  are  to  see  io  the  proper  outfit  of  the  vessel ;  to  have  a  pioper 
master,  mate  and  crew ;  to  see  to  the  furnishing  of  provieiona  and 
stores ;  to  see  to  the  r^ularity  of  all  the  dearanoes  from  the  custom- 
house ;  to  settle  the  contracts ;  to  enter  into  pn^per  charter^iartieB,  or 
engage  the  vessel  for  general  frei^t;  to  settle  for  fre^^ht,  and  a^inst 
arreanges  with  the  merdiant;  to  preserve  proper  certificates  and 
documents,  in  case  of  future  disputes  with  insurers  and  freii^ters,  and 
to  keep  oegular  books  of  the  ship.  But  without  special  powers^  he 
cannot  borrow  money  generally  for  the  use  of  the  ship,  though  he 
may  settle  accounts  and  grant  bills  for  them,  which  will  form  debts 
against  the  concern.  Nor  can  he,  without  special  authori^,  insure 
the  ship."    CoUyer  on  Partnership,  B.  5,  ch.  4,  §  4,  2d  ed. 
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The  ordinanoes  upon  this  subject  of  the  several   ohap^io. 
commercial  nations  of  continental  Europe  are  differ*  DiMcree- 

^  nent  amosg 

ent,  and  all  of  them  differ  from  the  law  of  England,  K!!^^'^ 
which  possesses  this  important  advantage  over  them  gj^J" 
— that  while,  in  common  with  them,  it  authorizies  '*'*'• 
the  majority  ifi  value  to  employ  the  ship  ^^upon 
any  probable  design,''  it  takes  care,  at  the  saxne  time, 
to  secure  the  interest  of  the  dissentient  minority 
from  being  lost  in  the  employment  of  which  they 
disapprove,    by    exacting    security    for   her    safe 
retam(a).     But  on  the  other  hand^  the  mhxority 
cannot  derive  the  slightest  advantage  from  the  « 

employment  of  the  Bhip,  and  are  not  entitled  to 
any  compensation  for  her  diminished  value  occasioned 
by  the  natural  wear  and  tear  of  the  voyage ;  whereas 

the  foreign  laws  and  ordinances,  while  they  give  to 
the  miajority  the  right  to  impose  the  burthen  of 
sharing  the  expenses  upon  the  minority,  entitle  the 
latter,  at  the  same  time,  to  share  fully  in  the  profits 
of  the  voyage  or  adventure.  This  has .  led  Mr. 
Justice  Stoby  to  express  a  doubt  of  the  supposed 
superiority  of  the  common  law  rule(J). 

The  usual  and  most  effectual  mode  of  enforcing  the  ^j^^^ 
rights  of  the^nority  in  this  respect^  in  fkigland,  is 
by  application  to  the  Court  of  Admiralty  for  a  war- 
rant to  arrest  the  ship,  and  to  detain  her  in  custody 
until  those  who  desire  to  send  her  on  a  voyage  give 
a  stipulation  in  a  sum  equal  to  the  value  of  the  shares 
of  those  who  disapprove  of  the  adventure,  either  to 

• 

(a)  Abbot  on  Shipping,  127. 
{b)  Story  on  Partnership,  }  431. 
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bring  back  and  restore  to  ihem  the  ship,  or  pay 
them  the  valae  of  their  shares.  When  thfe  is  done, 
the  dissentient  partrowna^  bear  no  portion  of  the 
expenses  of  the  outfit,  and  are  not  entitled  to  share 
in  the  profite  of  the  undertaking;  but  ^e  ship  sails 
wholly  at  the  charge  and  risk,  and  for  the  profit  of 
the  other  owners(a). 

But,  subject  to  the  condition  of  giving  such 
security,  the  authority  of  the  majority  in  value  to 
regulate  the  concerns  of  the  ship  is  absolute ;  and, 
therefore,  when  the  minority  happen  to  be  in  pos- 
session, and  refuse  to  employ  it,  the  majority  are 
entitled  to  a  similar  warrant  to  obtain  possession  of 
the  ship,  and  of  her  certificate  of  registry,  and  send 
her  to  sea,  upon  giving  the  required  stipiilation(5). 

When  the  partK>wiier8  are  eqtiallY  divided  in 
opinion  tipon  t^e  question  whether  the  ship  shaU  be 
employed  in  any  voyage  or  adventure  whatsoever, 
the  law,  looking  to  the  considerations  of  eonmiercial 
policy  already  n^entioned,  gives  effect^  through  the 
like  admiralty  process,  and  upon  the  like  condition, 
to  the  will  of  those  who  are  in  &vor  of  her  employ- 
ment(o). 

A  majority  of  the  foregn  jurists  maintain  that 
even  the  opinion  of  the  minority  ought  to  prevail, 
when  in  favor  of  employing  the  ship ;  and  this 
doctrine,  though  not  the  point  in  judgment,  was 


(a)  The  Peggyy  4  RobinBon's  R.,  304;  The  ApoUOy  1  Haggwnd's  R^ 
306,  312;  Abbot  on  Shipping,  127. 

(b)  See  last  note,  and  Marriott's  Forniiilaiy,  337. 

(c)  Abbot  on  Shipping,  131 ;  Stoiy  on  Partoership,  §  435 ;  3  Kent's 
Gonwi.,  3d  ed.,  153, 156. 
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asserted  by  the  Supreme  Court  of  the  United  States  ohap^i©. 
in  The  l^scmhoat  New  Orleans  v.  Pho^nie(a\  and 
is  reiterated  by  Mr.  Justice  Stobt  in  his  Commen- 
taries on  Partner8hip(^).  I  cannot  find  that  this 
doctrine  has  been  adopted  in  the  English  fuimiralty ; 
bat  with  this  exception,  the  principles  above  stated 
have  long  been  firmly  established  in  that  court ;  and 
they  have  been  uniformly  approved,  and  to  some 
extent  acted  upon,  in  the  courts  of  the  United 
States(c). 

But  it  sometimes  also  happens  in  the  case  of  equal  ^S^^^- 
part-owners,  that  the  owner  of  each  moiety  is  equally  »«^ 
willing  to  hfl;ve  the  ship  employed  in  some  voyage 
or  adventure,  but  they  differ  as  to  the  voyage; 
or,  that  eacb  is  ready  to  take  the  whole  ship  for  a 
voyage  to  be  planned  by  himself,  but  he  will  not 
engage  with  the  other  in  any  voyage  whatsoever* 
What  is  to  be  done  in  such  cases?  In  point  of 
private  right,  they  stand  upon  a  footing  of  perfect 
eqinlity ;  and  their  respective  views  and  wishes  are 
alike  in  accordance  with  the  requirements  of  public 
policy.  .  There  is  no  ground,  therefore,  upon  which 
the  claims  of  the  one  party  can  justiy  be  preferred 
to  those  of  the  other ;  but  to  leave  the  ship  to  rot 

(a)  11  Peten'8  K.,  175  (12  OurtlB's  Deck.  S.  0.,  391). 

(6)  Stoiy  on  Partoenhip,  §  428.  But  see  ib.,  §  434,  which  seems 
ficaroely  reconcilable  with  what  is  said  in  §  428. 

(c)  The  Sisters,  4  Robinson's  R.,  257 ;  The  New  Draper,  lb.,  287 ; 
The  Experisnent,  2  Dodwm's  R.,  38;  T%e  Apotto,  I  Haggard's  R., 
306;  nu  PiUj  ib.,  240;  The  John  of  London,  ib.,  342;  7%e  Mar- 
garet,  2  Haggard's  R.,  276;  The  Petrel,  3  Haggard's  R.,  299;  The 
Logan^  otherwise  Mimax,  ib.,  418 ;  WiUings  et  oL  T.  Blight,  2  Peters's 
Adm.  Decis.,  286. 
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Tou  1.  at  the  wharf,  would  be  coBBonant  neither  with  the 
interests  of  the  parties,  nor  with  the  general  interests 
of  oommerce  and  navigation.  A  sale  of  the  ship, 
and  a  division  of  the  proceeds  among  the  owners, 
under  a  decree  of  the  proper  court,.*  at  th»  instance 
of  either  of  the  dissentient  parties,  seems  therefore 
to  be  the  only  remedy  adapted  to  the  xiase.  This  is 
the  remedy  provided  by  the  Ordinance  of  France 
of  1681,  and  some  of  the  continental  writers  seem  to 
consider  it  a  principle  of  the  general  Biaritime  law. 

But  although  according  to  the  terms  of  the  com- 
mission granted  to  the  judge  of  the  English  Ck>nrt  of 
Admiralty,  the  jurisdiction  of  that  court  extends  to 
all  matters  which  concern  owners  and  proprietors  of 
ships,  as  such,  it  was  asserted  by  the  Ciourt  of  King's 
Bench  in  the  reign  of  Greorge  the  Second,  that  the 
Ck>urt  of  Admiralty  has  no  authority  to  compel  a 
sale  in  any  case  of  disagreement -whatever  betwelbn 
part-owners ;  and  as  that  court  possessed  the  power 
to  enforce  its  opinions  by  prohibition,  the  Court  of 
Admiralty,  without,  however,  otherwise  disclaiming 
this  authority,  has  declined  to  exercise  it{ay 

In  this  country  this  power  has  been  asserted, 
and  in  two  reported  cases,  at  least,  has  been 
exercised  by  the  courts.  In  the  early  case  of 
SJkmner  v.  T?ie  Sloop  JIop€(b)j  in  the  District  Court 
of  the  United  States  for  the  District  of  South 
Carolina,  Judge  Bes  decreed  a  sale,  on  the  petition 
of  the  owner  of  one  moiety,  against  the  owner  of 
the  other  moiety  of  the  vessel.    And  in«the  case  of 

(a)  See  Story  on  Partnership,  §§  435,  438. 
(fr)  Bee's  Adm,  R.,  p.  2. 
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Dams  a/nd  Brooks  v.  The  Brig  Seneca^  where  the  ^'^  *•• 
owneM  were  equally  divided  in  opinion,  each  wish- 
ing to  enaploy  the  brig  iipon  a  distinct  voyage,  the 
learned  judge  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
having,  in  an  elaborate  opinion,  decided  against 
the  jurisdiction  (a),  his  judgnient  was  reversed  by 
Mr.  Justice  WASHiiiGTOir  on  appeal  to  the  circuit 
court  The  case  was  fully  and  ably  discussed  at 
the  bar ;  and  Mr.  Justice  Washington,  at  the  con* 
elusion  of  his  judgment,  frankly  acknowledged  that 
his  opinion  was  very  di£rei;ent  when  the  cause  was 
opened;  for  that  he  '^had  read  that  which  was 
pronounced  in  the  dis^ct  conrt  by  the  learned 
judge  of  that  courts  with  an  entire  conviction  of  its 
correctness.^  But  the  argument  before  him,  and 
his  own  more  mature  reflections  upon  the  subject, 
had  led  him  to  the  clear  conviction  that  the  Ordi- 
nance of  Louis  XIV  was  to  be  regarded  not  as  a 
mere  matter  of  positive  regulation,,  but,  ^^  as  con- 
stituting a  part  of  the  maritime  law  of  nations ; 
that  it  is  in  itself  a  wise  and  equitable  provision ; 
that  it  is  not  inconsistent  with  the  commercial  state 
of  this  country,  or  with  any  law  which  should 
govern  the  court  f  and  he  accordingly  felt  himself 
"not  only  at  liberty,-  but  bound  to  adopt  and  apply 
it  to  the  case  "  before  him.  He  therefore  reversed 
the  decision  of  the  district,  court,  and  decreed  a 
sale  of  the  ve8sel(i). 

• 

(a)  Gilpm^B  R,  p.  10. 

{b)  Davis  and  Brooks  r.  The  Brig  Seneca,  18  American  Jmrut,  for 
Jsmnay,  1838,  p.  486.    The  opinion  of  Mr.  Justice  Washington  is 
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▼Ok  I.  Iff.,  Justice  Stort  s^nnonsly  maintams  ^m 
aotindnessy  expediency  and  evien  necesrfty  of  this 
dooibrine.  He  consid^B  it  as  falling  dearly  within 
the  constitutional  grant  of  jndidal  power  over  ^  all 
cases  of  admirally  and  maritime  jurisdiction  f  and 
as  sustained  by  reasoning  which  it  is  difficult  to  over- 
turn, unless  ^  by  disregarding  the  common  usages 
which  have  pref  aUed  among  maritime  nations  from 

^  an-  early  period,  and  which  constatute  the  basis  of 

.  the  general  maritime  law,  as  well  as  of  positive 
.  eodes,  which  affirm  and  enforce  it.  The  right '^  he 
adds,  ^  to  order  a  sale  of  property  subjected  to  its 
jurisdiction,  is  clearly  a  matter  within  the  com- 
petency of  a  court  of  admiralty,  and,  indeed,  is 
familiar  in  practice,  fai  <^er  to  prevent  irreparable 
mischiejb  or  impending  losses.  Analogy,  therefore, 
is  clearly  in  its  favor ;  and  unless  some  limitation  or 
exception  can  be  asserted  to  exist,  either  in  the 
origin,  or  constitution,  or  practice  of  the  oourt 
iteelf,  it  wiU  not  be  a  veiy  satisfactory  mode  of 
disposing  of  the  question,  for  a  court  of  common 
law  to  assert,  upon  its  own  mere  dictum^  without 
any  i*easoning  in  support  of  it^  that  the  Court  of 
Admiralty  has  a  right  in  cases  of  disputes  between 
partK)wners  of  ships,  to  take  a  stipulation,  but  not 
to  order  a  sale.  Such  language  would  seem  more 
like  an  edict  than  a  judgment,  and  to  promulgate  an 
arbitrary  distinction,  rather  than  a  rational  inters 
pretation  of  the  jurisdiction  of  another  court." 

quoted,  in  extenso,  in  »  note  to  §  439  of  Mr.  Jnstloe  Story's  excel- 
lent work  on  Partnership. 
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The  inconyiemence  arising  in  England  from  the  chap.  it. 
denial  to  the  Hig^  Court  of  Admiralty  of  any 
power  to  direct  the  sale  of  a  ship,  as  a  mpans  of 
preventing  roinons  dissensions  between  equal  part- 
owners,  Is  well  illnsti^ated  by  a  recent  case,  m  which 
that  conrt  refosed  to  change  the  possession  of  a  ship 
at  the  petition  of  the  owners  of  a  moiety  thereof, 
althoi^h  the  owners  of  the  remaining  moiety  had 
refosed  to  give  secority  for  the  safe  return  of  the 
vessel,  and  persisted  in  leaving  her  in  a  situation  • 
where  she  was  becoming  daily  deteriorated.  The 
learned  judge  considered  himself  bound  by  ante- 
cedent decisions ;  and  he  observed,  also,  that  in  form- 
ing his  opinion,  he  could  not  leave  out  of  the  con- 
sideration the, consequences  that  might  ensue,  if  he 
assumed  the  powet  to  decree  the  possession  of  the 
vessel  to  be  given  up  as  prayed.  If,  in  the  case 
before  him,  he  acceded  to  the  application  of  a 
moiety  of  the  interests  in  the  ship,  he  could  not 
rrfuse,  upon  any  subsequent  application,  to  grant 
possession  to  the  owners  of  interests  less  than  i^ 
moiety.  The  same  principle,  as  it  appeared,  would 
equaily  apply  in  both  cases.  Another  consequence 
woidd  be,  that  in  each  case  the  court  would  have  to 
consider  the  grounds  upon  which  the  particular 
motion  in  each  case  was  founded,  and  to  determine 
what  course  was  most  beneficial  for  the  employ- 
ment of  the  vessel(a). 

The  form  of  remedy  in  cases  of  controversy 
between  part-owners,  is  by  a  warrant  of  arrest 

(a)  The  Elizabeth  and  Jane^  1  W.  llobinsoii's  B^  278. 
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▼^1.  against  the  ship,  and  a  monition  to  the  adverse 
party.  When  the  proceeding  is  instituted  by  the 
majority  of  the  owners,  for  the  purpose  of  obtaining 
the  possession  and  control  of  the  ship,  there  is,  if 
they  appear  to  be  entitled  to  it,  a  decree  of  possession 
in  their  favor,  provided  they  enter  into  a  stipulation 
with  one  or  more  sufficient  sureties,  in  a  sum  equal 
to  the  value  of  the  shares  of  the  dissentient  owners, 
for  the  safe  return  of  the  ihip. 
,  .        When  the  minority  institut-e  a  suit  for  the  purpose 

of  obtaining  security,  the  ship  is  held  in  custody 
under  the  warrant,  untU  the  required  bail  is  given ; 
whereupon  the  warrant  is  simply  superseded,  and 

-   the  ship  released 

The  stipulation  should  be  for  the  true  value ;  for 
it  is  a  substitution  for  the  property  itself^  and  con- 
templates no  other  object  than  the  return  of  the 
ship,  or,  in  default  thereof,  the  payment  of  the 
stipulated  sum  at  all  events.  Regarding  it  in  this 
light.  Lord  Stowei«l  refused  to  entertain  a  claim 
for  a  deduction  after  the  loss  of  the  vessel,  on  the 
ground  that,  as  it  was  alleged,  the  dissentient  owner, 
after  obtaining  security,  had  subjected  his  co-owners 

.    to  losses  by  vexatious  proceedings  and  malicious 
representations  concerning  the  ship(a). 

The  amount  of  the  bail  is  generally  agreed  upon 
by  the  partiea  When  this  is  not  done,  appraisers 
are  appointed  by  the  court  to  estimate  the  value  of 
the  shares  on  account  of  which  the  bail  is  to  be 
given.     , 

(a)  TkeJpoUoj  1  Haggard's  R.,  30<y« 
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Suits  1:^  the  majority  of  the  partrowners  to  obtain  ™^'  *^' 
possession  of  the  ship,  are  denominated  causes  of 
possession,  or  possessory  suits ;  a  name,  however,  not 
restricted  to  these  suits,  as  we  shall  see  in  the  next 
chapter,  where  the  distinction  between  possessory 
and  what  are,  or  formerly  were  denominated^^^t?ry 
suits,  wiU  be  explained. 

It  sometimes  happens  that  the  master  is  a  minor  SJ;^;^ 
part-owner,  and  that  the  owners  of  the  remaining 
shares  wish  to  remove  him  from  his  command  of 
the  ship,  although  there  may  be  no  disagreement 
between  him  and  them  concerning  her  employment, 
or  as  to  the  particular  service  in  which  she  shall  be 
employed.  It  has  been  held  that  in  such  cases 
some  special  reason  must  be  shown  for  the  interpo- 
sition of  the  courts  as  that  ^^  the  master  is  irregular 
in  his  accounts  with  his  owners,^  the  common  law 
upon  general  principles  being  inclined  to  maintain 
the  possession  of  a  proprietor  in  the  vessel(a).  But 
where  the  master  is  not  a  proprietor,  all  that  tlie 
court  requires  is,  that  the  majority  of  the  owners 
should  declare  their  disinclination  to  continue  him  in 
po68ession(&).  In  such  cases,  the  master,  in  re^smg 
to  surrender  the  possession  of  the  vessel  to  her 
lawful  ownen,  is  regarded  simply  as  a  wrongdoer (c). 
The  form  of  the  remedy  in  either  case,  is  a  warrant 
of  arrest  and  monition  as  above  stated. 

(a)  The  New  Drapery  4  RobinBon's  B.,  235. 
(6)  The  New  Draper^  ubi  sapnu 

(c)  Cases  of  tbis  latter  description  belong,  therefore,  to  the  class  of 
cases  treated  of  in  the  next  chapter. 
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CHAPTER  XL 

Bum  TO  Ekfobob  thb  Right  of  Posssasiov  ob  or  P&qfkbit 
ur  A  ShiF|  AOAivBT  AX  Adtsbbb  Holdxb. 

wtS^i^l.  FoRirtRLT,  and  until  no  very  distant  period,  the 

MMrr  v^  High  Court  af  Admiralty  of  England  exerdsed  an 

iuh^td^*'  tmdisputed  jurisdiction  of  controversies  respecting 

'*'^*         ships,  depending  as  well  upon  mere  questions  of 

disputed  title,  as  upon  the  right  of  possession  when 

the  title  was  undisputed,  or  was  otherwise  dear. 

"It  is  certainly  true,"  said  Lord  Stowsll,  in  the 

case  of   The    Warrior{a\  "th4t  this  court  did 

formerly  entertain  questions  of  title  to  a  much 

greater  extent  than  it  has  lately  been  in  the  habit  of 

doing.    In  former  times,  indeed,  it  dedded  without 

reserve  upon  all  questions  of  disputed  title,  which 

the  parties  thought  proper  to  bring  before  it  for 

SSa'^Stri^.  adjudication.    After  the  restoration,  however,  it  was 

jj^j;^    informed  by  other  courts,  that  such  matters  were 

not  properly  cognizable  here ;  and  since  that  time 

it  has  been  very  abstemious  in  the  interpositioii 

of  its  authority.    The  jurisdiction  over  causes  of 

possession  was  still  retained;  and  although  the 

highest  tribunals  of  the  country  denied  the  right  of 

(a)  %  Dodson's  R.,  288.    See,  ftlso,  The  JlMTOta^  3  Robinson's  B., 
135,  to  Uie  same  effect 
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this  conrt  to  interfere  in  mere  questions  of  dtispnted  ^ji£;^^- 
title,  no  intimation  was  ever  given  hf  them  that  the 
court  must  abandon  its  jurisdiction  over  causes  of 
possession." 

The  effi>rts  which  the  court,  under  these  circum- 
stances, was  constrained  to  make,  on  the  one  hand, 
so  to  execute  the  jurisdiction  which  remained  to  it 
as  to  render  it  effective  and  ben^cial,  and,  on  the 
other,  hj  no  means  to  transcend  the  limits  which 
the  common  law  courts  had  thought  proper  to  pre- 
scribe, were  attended,  as,  indeed,  they  eould  not  fail 
to  be,  with  great  embarraasments  and  unavoidably 
led  to  unsatisfactory  results.  What  was  anciently 
understood  to  constitute  the  predse  boundary  line 
between  causes  of  possession  and  petitory  suits  (as 
those  which  concerned  the  question  of  title  were 
termed),  it  is  probably  impossible  at  this  day  exactly 
to  ascertain.  It  is  probable,  also,  that  it  was  at  no 
time  very  clearly  defined.  From  the  nature  of  the 
case,  it  could  hardly  have  been  otherwise ;  and  the 
supposition  that  it  was  not,  is,  moreover,  strengthened 
by  the  accounts  which  we  have  of  these  two  forms 
of  proceeding.  "  If,"  says  Bbowk,  "  the  party  in  a 
possessory  cause  preceived,  from  the  inspection  of 
the  proofs  therein,  that  he  had  no  prospect  of  sue* 
oess  in  the  question  of  property,  he  might  decline 
the  contest ;  but  his  adversary,  for  the  better  con- 
firmation of  his  title,  might  proceed  in  the  petitory, 
and  obtain  final  sentence  therein.  But  if  he  did, 
he  must  libel  anew,  and  produce  fresh  proof,  unless 
the  evidence  of  the  witness  produced  in  the  pooaes- 
sory  had  e:2ttended  to  a  proof  of  property.    On 


332  ADMHtALTT  JURISDICTION. 

^'*  the  other  haftd,  the  party  defeated  fai  the  ponesBory 
cause  might  proceed  poesibly  with  encceas  in  the 
petitory,  in  which  the  proceedings  ifiqpre  similar  to 
^  those  in  othw  maritime  canses;  and  sureties  were  to 
be  given  by  the  snccessfnl  party  in  the  possessory,  for 
restoring  the  goods,  if  there  should  be  a  decree 
entered  against  him  in  the  petit^^i  at  least  if  the 
defeated  entered  a  protest  that  he  intended  so  to 
proceed.** 

In  deciding  beforeiiand  between  the  twa  forms  of 
action,  the  ^intor  probably  had  to  encounter  a  dif9i- 
culty  no  less  insuperable  than  that  which,  to  the  cost 
of  so  many  suitors,  and  to  the  opprobrium  of  the 
common  law,  has  been  experienced  in  deci^ng 
between  the  action  of  trespass,  and  that  of  trespass 
on  the  case.  Lord  StowxlIi,  himself,  with  all  his 
i«markable  perspicacity,  and  after  repeated  triab, 
seems  scarcely  to  have  succeeded,  ev^i  to  his  own 
satisfaction,  in  laying  down  any  predse  rule  by 
which  the  particular  nature  of  contror^Bies  of 
the  sort  under  consideration  could  be  certainly 
determined;  and  a  critical  review  of  the  eases 
decided  by  him  would  show,  to  say  the  leasts  a. 
want  of  entire  consistency  in  the  application  of  the 
principles  by  which  he  professed  to  be  governed. 
What  these  principles  were,  will  most  satisftctorily 
be  shown  by  a  brief  extract  from  his  judgment  in  one 
of  the  last  cases  of  this  description  which  came  before 
him.  The  diip  had  been  chartered  by  the  owners 
.  in  London,  to  the  master,  to  carry  a  cargo  of  wine 
(to  be  taken  in  at  the  island  of  Madeira)  to  the 
West  Lidies.    On  her  arrival  at  St  Ghrist(^[dlier^8, 
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whither  she  had  sidled  from  Madeira,  she  enoonn-  ^'^*  ^^ 
tared  a  storm,  «nd  was  stranded  on  the  beach.  A 
oorresponden^p  ensned  between  the  master  and  the 
owners,  relative  to  the  disaster,  b^  to  the  measures  . 
to  be  taken  in  respect  to  the  ship;  and  -she  was 
eventually  sold  by  the  master  to  a  merchant  of 
St.  Christopher's,  po  whom,  ^^  acting  as  agent  for  his 
owners  and  underwriters,^  he  executed  a  bill  of  sale 
of  the  diip*  After 'the  lapse  of  two  years  she 
rekwmed  to  Liverpool  in  the  service  of  the  purchaser, 
with  aioad  of  lumber,  and  was  there  lurested  in  a 
cause  of  possession  at  the  suit  of  her  former  owners, 
who  insisted  that  the  sale  by  the  master  ^  St  KittVi 
was  unauthorized,  fraudulent  and  void. 

Lord  Stowell,  after  stating  the  facts  and  circum* 
stances  of  the  case  as  they  appeared  before  him, 
said :  ^The  case  then  is,  in  reality,  an  inquiry  into 
the  title  of  the  present  asserted  proprietor  to  hold 
the  ship ;  and  the  first,  I  had  almost  said  the  only 
question  is,  how  far  this  court  is  authorized  to  make 
thicr  inquiry,  and  provided  with  due  powers  to 
make  it  with  effect  The  court  is,  certainly,  in  the 
habit  of  transferring  possession  from  the  actual 
holder,  sometimes  by  his  own  movement^  some- 
times at  the  instance  of  other  courts,  which  have 
no  direct  power  for  that  purpose ;  but  it  considers 
itselj^^and  is  bound  to  consider  itself  as  moving 
within  very  narrow  limits,  if  it  proceeds  at  all 
originally  upon  a  question  of  title;  It,  undoubtedly,  . 
would  not  be  inclined,  in  any  case,  to  transfer  a 
possession  without  regarding  the  titie  of  the  party 
who  claims  the  transfer;  it  must  be  satisfied  that 
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T^i.  ji^  jg  potAoT  in  jwre;  and  it  must  be  io  cases  ex- 
tremely simple  that  it  acts  on  a  merely,  preferable 
title,  to  be  reached  by  his  own  judgment.  Where 
the  possession  is  grained  by  force  and  violence,  or 
by  fraud  manifest  upon  the  very  fisu^e  of  the  trans- 
action ;  or  where  the  party  in  possession  is  avowedly 
entitled  only  as  a  minor  owner  in  opposition  to  the 
majority  of  interests,  there  the  court  feeb  no 
hesitation ;  but  where  a  course  of  transactions  in- 
volving fraud  is  objected,  it  declines  entering  into 
the  question,  and  leaves  it  to  be  determined  by  the 
inquiry  of  courts,  which  have  ampler  means  of 
arriving  at  the  real  truth,  and  the  real  justice  of  the 
case;  for  there  may  be  some  incidental  matters, 
such  as  repairs,  and  other  expenses,  requiring  the 
application  of  equitable  principles  which  this  court 
may  not-feel  itself  competent  to  administer.  I  may, 
therefore,  lay  it  down  as  a  rule  for  the  conduct  of 
this  court,  that  it  is  only  in  simple  cases,  in  cases 
speaking  for  themselves,  that  it  can  act  with  effect ; 
but  in  those  which,  being  complex,  require  a  long 
and  minute  investigation,  it  cannot  proceed  with 
safely. 

^  To  which  of  these  classes  does  the  present  case 
belong?  I  have  no  hesitation  in  saying,  to  the 
latter  class.  Here  is  a  series  of  transactions,  charged 
on  the  one  side  to  be  fr*audulent,  and  on  the  other, 
denied  to  have  the  slightest  intermixture  of  fraud 
in  them.  Many  documents  are  produced,  and  some 
are  not  forthcoming,  which,  upon  such  a  question, 
ought  to  be  produced.  It  is  not,  then,  for  this 
court,  under  these  circumstances,  to  proceed  the 
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length  of  a  judicial  determinaticm ;  but  if  I  am  <«^tt. 
called  upon  for  an  opinion,  which,  after  what  I 
have  said,  mast  be  considered  rather  extra-judicial, 
I  can  say  confidently,  that  I  see  nothing  that  im- 
peaches the  title  of  the  purchaser*    It  appears  that 
there  was  ample  authority  to  the  captain  to  sell, 
both  by  the  conduct  of  the  parties  at  home,  and  by 
the  cbcumstances  in  which  the  property  was  placed. 
It  appears  also  to  me,    that  in  the  sale,   all  due 
caution  was  used,  and  all  due  attention  shown  to 
the  interest  of  the  former  owners,    and  that  the 
previous  authority  of  the  master  was  fully  confirmed 
by  subsequent  recognitions  and  approvals.    This  is 
my  general  view  of  the  case.    Another  court  may, 
on  further  evidence,   determine  my  opinion  is  in- 
correct ;  but  under  the  conviction  of  my  mind,  it 
is  proper  for  me  to  hold  my  hand,  and  to  desist 
from  ulterior  measures.    I  shall  not  disturb  the 
possession. 

^^  In  this  state  of  the  case,  I  shall  not  say  anything 
upon  the  matter  of  costs.  I  will  allow  a  time  for 
the  former  owners  to  go  into  another  court ;  and  if 
that  court  should  be  of  opinion  with  me,  that  this  is 
an  unJTist  molestation,  I  shall  think  that  the  present 
possessor  will  be  entitled  to  his  full  expenses,  and  to 
demurrage.  I^  on  the  other  hand,  it  should  appear, 
what  I  do  not  think  it  can  upon  this  evidence,  that 
he  is  a  tortious  possessor,  then  the  original  owners 
must  be  indemnified.  I  will  suffer  the  cause  to 
stand  over  for  the  space  of  one  fortnight,  for  the 
purpose  of  ascertaining  whether  any  proceedings  are 
instituted  in  any  other  tribunal.^ 
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T^i.  Xhe  reporter  adds,  in  a  note,  that  no  farther 
lipplication  was  made  to  the  court  in  the  came,  and 
the  warrant  of  arrest  was  nllimately  8nperBeded(a). 
The  principles  here  ennadated  by  Lord  Stoweu. 
were  expressly  adopted  and  im{>licitly  followed  by 
his  inunediate  snccessor,  8ir  Chbib8x>phxb  Bobotbok, 
in  two  reported  cases  of  which  he  declined  to 
entertain  jurisdiction,  leaving  the  possession  nndis- 
tnrbed,  on  the  gronnd  that  they  involved  questions 
of  adverse  title(&). 

It  will  be  remarked  that  Lord  StowblLi  not 
content  with  demonstrating  the  actual  want  of 
jurisdiction  in  the  case  before  him,  took  occasion 
also,  in  justification  of  his  habitual  ^^  abstemiousness,'* 
to  refer  to  the  want  in  the  High  Court  of  Admiralty 
of  those  ^  ampler  means  of  arriving  at  the  real  truth, 
and  the  real  justice  of  the  case,"  possessed  by  other 
courts.  But  within  the  last  few  years  the  former 
jurisdiction  of  the  court  has  been  restored,  and  these 
means  have  been  supplied  by  an  act  of  parliament. 
By  the  8d  &  4th  Victoria,  chap.  65,  entitled  ^An  act 
to  improve  the  practice  and  extend  the  jurisdiction 
of  the  High  Court  of  Admiralty  of  England,^  it 
is  enacted  (section  4)  ^^That  the  said  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all 
questions  as  to  the  title  to  or  ownership  of  any  ship 
or  vessel,  or  the  proceeds  thereof  remaining  in  the 
registry,  arising  in  any  cause  of  possession,  salvage, 
damage,  wages  or  bottomry,  which  shall  be  instituted 
in  the  said  court  after  the  passing  of  this  act" 

(a)  The  Pin,  I  HaggAid's  R.,  340. 

(6)  The  John^  2  Baggard's  R.,  305 ;  The  FruU  Preaerver^  id.,  181. 
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enaetment,  it  is  presnmed,  was  desigiied  «ap^ii- 
Tirtually  to  abolish  the  distinction  between  posses- 
sory and  petitory  actions^  and  to  empower  the  cpnrt 
to  entertain  jnrisdictioni  under  the  form  of  a  ^  canse 
of  possession,"  of  all  snits  institated  by  the  rightful 
owner  or  person  claiming  to  be  such^  for  the  purpose 
of  obtaining  possession  of  a  ship  alleged  to  be 
unlawfully  withheld  from  him,  whatever  might  be 
the  nature  of  the  defence  set  up  to  the  action.  But  £7^^ 
the  act,  in  restoring  to  the  Court  of  Admiralty  ffoS^ 
jurisdiction  over  questions  of  adverse  title  to  vessels, 
removed  also  the  other  impediment  stated  by  Lord 
Btowxll,  to  the  exerqse  of  that  jurisdiction,  by 
providing  the  means  possessed  by  the  courts  of 
conmion  law  and  equity,  of  arriving  at  the  truth  and 
enforcing  justice.  It  empowers  the  court,  in  its 
discretion,  to  summon  before  it,  and  examine  wit^ 
nesses  by  word  of  mouth,  whether  their  previous 
examination  by  deposition  has  been  taken  or  not. 
Notes  of  evidence  taken  vwa  voce  are  required  to  be 
taken  down  in  writing,  for  the  purpose,  in  case  oi 
appeal,  of  being  certified  to  the  appellate  tribunal, 
and  are  declared  to  be  admissible  as  evidence  on  the 
hearing  of  the  appeaL  Instead  of  the  previous  mode 
of  examining  witnesses  before  a  commissioner,  on 
written  interrogatories,  the  act  empowers  the  com* 
missioner  (who  is  to  be  an  advocate  of  the  High 
€k)urt  of  Admiralty,  or  a  barrister*at-law,  of  not  less 
than  seven  years'  standing)  to  take  evidence  by 
word  of  mouth  (the  oath  being  administered  by 
himseli^  instead  of  being  administered  in  courts  as 
formerly);  the  parties,  their  counsel,  proctors  or 

43 
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▼<^^  agents  being  allowed  to  be  present  and  to  examine 
and  cross-examine  the  witnesses.  The  judge  and 
the  commissioner  are  authorized  to  require  the 
attendance  of  witnesses  and  the  production  of  papers 
and  books,  by  writ  in  the  form  of  a  avipcma  ad 
tesUfioamdam  pv  of  svbpc&rui  duces  tecum.  All  the 
provisions  of  the  act  of  8  4&  4  William  IV., "  For  the 
further  amendment  of  the  law,  and  better  adminis- 
tration of  justice,^  with  respect  to  the  admissibility 
of  the  evidence  of  interested  witnesses,  are  also 
extended  to  suits  in  the  Court  of  Admiralty.  The 
court  is,  moreover,  empowered  to  award  issues  on 
questions  of  fact  to  be  tried  before  the  superior 
courts  of  common  law  at  ni&i  prhis^  and  to  direct 
new  trials.  And  the  act  also  invests  the  judge  with 
authority  from  time  to.  time  to  make  such  rules, 
orders  and  regulations  respecting  the  practice  and 
mode  of  proceeding  of  the  court,  and  the  conduct 
and  duties  of  the  officers  and  practitioners  therein, 
as  to  him*  shall  seem  fit^  subject,  however,  to 
the  approval  or  disapproval  of  Her  Majesty  in 
council(a). 

(a)  The  oonstitation  of  the  High  Coort  of  AdminJty  has,  b j  these 
enactments,  been  strongly  assimilated  to  that  of  the  American  courts. 
The  power  conferred  upon  the  English  court,  of  directing  issues  of  &ct 
to  be  tried  by  a  juiy,  is  not  understood,  however,  to  belong  to  oar 
courts ;  but,  on  the  other  hand,  they  axe  empowered,  by  one  of  the 
Rules  of  Practice  lately  prescribed  by  the  Supreme  Court,  to  "  refer 
any  matters  arising  in  the  progress  of  the  suit,  to  one  or  more  com- 
missioners to  be  i4>pomted  by  the  court,  to  hear  the  partie8|  and 
make  report  therein."  And  such  commissioner  or  oommissioneiis  are 
ihyested  with  "  all  the  powers  in  the  premises  which  are  usually  given 
to,  or  exercised  by,  masters  in  chancery,  in  references  to  them, 
mcludfaig  the  power  to  administer  oaths  to,  and  examine  the  parties 
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To  what  extent,  precisely,  the  High  Court  of  charu. 
Admiralty  considers  its  jurisdiction  enlarged  by  this 
act)  in  respect  to  questions  of  contested  title  to  ships, 
we  have  not  the  means  of  determining.    It  seems  J^Tdt^ 
to  have  been  a  settled  principle  in  the  court,  previous  '^'^^    * 
to  the  passage  of  the  act,  that  it  was  "  bound  down 
to  decide  on  the  legal  title,  without  taking  notice  of 
equitable  claims,''  whether  the  equitable  title  was  set 
up  as  a  ground  for  the  active  interposition  of  the 
court  against  the  legal  owner  in  possession,  or  by 
way  of  defence(6^) ;  and  it  appears,  by  a  case  since 
dedded,  that  this  principle  is  still  adhered  to  by 
the  court,  notwithstanding  its  enlarged  powers  and 
modified  constitution(d)« 

and  witnesses  toaching  the  premises."    It  will  be  peroeiyed,  therefore,  * 
that  the  jAjnerican  courts  are  provided  with  all  the  means  of  investigar 
tion  possessed  by  courts  of  equity. 

(a)  77^  Siatersj  5  Robinson's  R,  155.  The  following^  in  addition 
to  those  already  cited,  are  the  reported  cases  arising^in  the  English 
admiralty,  before  the  passage  of  the  late  act,  under  this  branch  of  juris- 
diction: I7ie  Guardian,  3  Robinson's  R.,  93;  77^  Avrora^  ib.,  133; 
The  New  Draper^  4  Robinson's  R.,  235 ;  The  Peggy ^  ib.,  304 ;  The 
Johan  Sigiamundj  Edwards's  R.,  242.  This  case  decides  that  the  court 
will  not  interpose,  in  the  case  of  a  foreign  ship,  between  foreigners. 
See  Reuter,  1  Dodson's  R.,  22:  This  was  also  a  foreign  ship;  but  it 
being  shown  that  a  decree  of  possession  had  already  been  made  by  the 
judiciary  of  the  country  to  which  the  ship  belonged,  jurisdiction  was 
entertained,  and  possession  decreed.  The  Experim/efUo,  2  Dods.  R., 
38 :  This  was  likewise  a  foreign  yessel ;  but  the  libellants  being  British 
subjects,  jurisdiction  over  the  case  was  asserted  on  that  ground ;  Lord 
Stowxll  saying,  moreover,  that  in  such  a  case  he  felt  warranted  in 
examimng  ^  a  little  "  even  into  the  question  of  title.  The  decision, 
howerer,  was  adverse  to  the  libellants.  The  PaHridge,  1  Haggard's 
R.,  81 ;  The  Logan^  2  Hagg.  R.,  418. 

(f>)  The  VaiiarU,  I  W.  Robinson's  R.,  64. 
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Yoi*  I.  This  brief  expoeition  of  the  footing  on  whicli  the 
or  the  eowii  admiralty  jnrisdiction  over  controyereies  relistiTe  to 
the  possession  and  ownership  of  ships  rests  in 
England,  I  have  deemed  necessary  for  the  pnrpose 
of  elacidating  the  footing  on  which  ii  stands  in  this 
country.  And  I  shall  condnde  my  observations, 
upon  the  subject  by  a  brief  eztrkct  from  the  &ble 
and  learned  judgment  pronounced  by  Mr.  Justice 
Stobt  in  the  only  reported  case,  as  far  as  I  know, 
falHng  within  this  branch  of  jmisdiction  which  has 
been  decided  in  our  courts.  It  will  be  seen  that  it 
really  turned  upon  a  question  of  adverse  title,  and 
that  had  the  suit  been  instituted  in  the  High  Court 
of  Admiralty  of  England,  jurisdiction  of  (he  case 
would  probably  have  been  declined  upon  tiiat 
ground.  The  schooner  had  sailed  from  New-York 
in  ballast,  bound  to  Conwayborough  in  the  State  of 
North  Carolina,  and  was  stranded  on  the  beach  near 
the  banks  of  Chickamacomico.  While  lying  on  the 
beach,  she  was  advertised  and  sold  by  order  of  the 
master.  She  was  afterwards  sent  with  a  cargo  to 
Boston,  and  was  there  arrested  by  the  former 
owners,  on  the  ground  that  the  sale  was  unnecessary, 
illegal  and  collusive,  and  that  they  had  not  therefore 
been  divested  of  their  title  and  right  of  possession. 
Judge  Stoby,  after  referring  to  the  general  views 
expressed  by  him  in  the  case  of  De  Lovio  v.  BoU^ 
relative  to  the  extent  of  the  admiralty  jurisdictbn 
in  this  country,  and  to  the  course  of  decision  in  the 
English  admiralty  respecting  this  particular  class  of 
cases,  expressed  himself  as  follows :  *^  I  am  not  aware 
that  this  distinction  between  petitory  and  possessoiy 
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suits  (somewhat  analogons  to  the  distinction  in  <'^u- 
actions  respecting  the  realty,  between  droitural  and 
possessory  suits),  has,  in  point  of  jnrisdiction,  ever 
been  admitted  in  the  actual  practice  of  the  courts 
of  the  United  States,  sitting  in  admiralty.  It  stands, 
as  far  as  I  have  been  able  to  trace  it^  upon  no  prin- 
ple,  unless  it  be  that  titles  derived  from  the  common 
law  shall  be  nowhere  litigated,  except  in  courts  of 
common  law ;  a  proposition  that,  carried  to  its  full 
extent^  would  prostrate  the  entire  jurisdiction  of  the 
admiralty  in  instance  causes.  Indeed,  the  titles  to 
ships  principally  depend  upon  the  maritime  law,  as 
recognized  and  enforced  in  the  common  law;  and 
the  admiralty  does  little  more  in  instance  cases,  than 
to  carry  into  effect  the  declarations  of  the  maritime 
law,  so  recognized  and  enforced.  No  doubt  exists^ 
that  the  admiralty  possesses  authority  to  decree 
restitution  of  ships  wrongfully  withheld  from  the 
owners;'  and  if  so,  it  ought  to  possess  plenary  juris- 
diction over  all  the  incidents.  That  was  the  clear 
opinion  of  Lord  Halx,  in  Radley  v.  Egglesfdd  (1 
Vent.,  173,  808),  which  was  afterwards  confirmed 
by  the  whole  court;  and  it  was  there  said,  that 
when  the  admiralty  hath  original  cognizance  of  the 
principal  matter,  it  hath  also  cognizance  of  the 
incidents  thereto.  The  same  case  is  reported  in 
other  books,  and  particularly  in  2  Saund.  K,  260, 
and  in  Lev.,  26,  where  the  doctrine  is  stated  at  large. 
It  had  been  decided  in  the  same  way  in  the  reign  of 
Queen  Elizabeth  (Anon.  Cro.  Eliz.,  685) ;  and  the 
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^25l^*  doctrine  is  so  reasonable  in  itself,  that  the  difficulty 
is  to  conceive  how  it  ever  could  have  been  questioned. 
In  the  exercise  of  the  prize  jurisdiction,  it  has  been 
constantly  admitted  to  the  largest  exent 

^^  In  cases  not  strictly  of  prise,  but  partaking  of 
their  nature,  as  in  cases  of  illegal  captures  in  viola- 
tion of  our  neutrality,  the  courts  of  the  United 
States  have  never  hesitated  to  inquire  into  and 
'decide  the  title,  however  complicated.'  In  cases  of 
salvage  and  bottomry,  a  like  course  has  been  adopt- 
ted,*  as  well  as  in  cases  of  seizure  for  forfeitures/ 
But  what  is  still  more  directly  applicable,  in  case  of 
marine  torts,  the  Supreme  Court  has  gone  at  large 
into  the  question  of  proprietary  interest,  and  has 
moulded  its  final  decree  according  to  the  ultimate 
rights  established  by  the  parties.  Mose  v.  Hvmdy 
(  4  Cranch,  241)  is  an  instance  full  of  intricate  and 
perplexing  inquiries  on  this  very  point  of  title. 

^*For  myself,  meaning  to  speak  with  all  due 
deference  for- the  judgment  of  others,  I  feel  bound 
to  confess  my  inability  to  perceive  any  sound  dis- 
tinction, as  to  the  point  of  jurisdiction,  between 
petitory  and  possessory  suits.  If  theie  were  a  series 
of  American  decisions  on  the  subject,   which  in 

«^  See  TaJbot  y.  /afuon,  3  DalL,  133;  Bd  Coil  ▼.  AmM^  3  DaL, 
383 ;  L'lnvincibU^  1  Wheat  R.,  257 ;  TTie  Jlerta,  9  Crendi,  359 ; 
ne  Nuestra  Sefwra  de  la  Caridad^  4  Wheat  R.,  497;  Tht  Antelope, 
10  Wheat  R.,  66;  The  Santa  Marioy  7  Wheat  R.,  490. 

"*  The  Mary  Ford,  3  Dall^  188;  ITie  Adventure,  8  Grandly  221; 
The  Blaireauy  2  Gnmch,  240. 

«•  TheMare,  8  Cranch,  417;  The PlaUehwrgh,  10  Wheat  R.,  133; 
The  AiOdope,  10  Wheat  R^  66 ;  11  Wheat  R.,  413 ;  12  Wheat  R., 
546. 
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point  of  anthority  ought  to  control  my  judgment,  ^^^!^  ^' 
I  should  cheerAilIy  bow  to  them.  One  cannot, 
indeed,  but  feel  the  truth  of  the  language  of  Lord 
TENTEKDSir,  that  this  jurisdiction  of  the  Court  of 
Admbalty  is  a  most  useful  part  of  the  jurisprudence 
of  the  country.'  As  such,  I  cannot  but  think 
that  it  ought  not  to  be  surrendered  but  upon  princi- 
ples too  clear  to  admit  of  judicial  doubt(a).^ 

The  admiralty  jurisdiction  of  petitory  as  well  as 
of  possessory  suits  is  recognized,  and,  by  implicar 
tion  affirmed  by  the  Rules  of  the  Supreme  Court, 
regulating  admiralty  proceedings(d),  and  has  at 
length  been  expressly  and  unequivocally  asserted  in 
a  formal  judgment  of  that  court,  referring  with 
approbation  to  the  decision  and  adopting  the  reason- 
ing of  Mr.  Justice  Stobt  in  The  IUt(m(c). 

The  question  may  now  therefore  be  regarded  as 
definitely  settled. 

^^JnEa:parte  Blanshard,  2  Barn.  & Gresw.,  244" 

(a)  The  TUUm,  5  Mason's  R.,  465. 

(b)  8eo  Appendix,  Rule  xx. 

(c)  Ward  y.  Peck^  18  Howard's  R.,  267. 
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▼01.1. 


CHAPTER  Xn. 

Salyaok. 

Salvaob  constitates  an  important  subject  of  the 
admiralty  jnrisdiction ;  and  this  jurisdiction  may  be 
exercised  as  well  in  personam^  as  in  rem(a). 

Suits  in  admiralty  for  salvage  have  been  of 
frequent  occurrence  in  this  country,  as  well  as  in 
England ;  and  the  general  principles  pertaining  to 
the  subject  having  thus  been  repeatedly  brought 
under  discussion  in  our  courts,  may  now  be  con- 
sidered as  settled*  These  principles  may  be  con- 
veniently arranged  under  the  following  heads:  1. 
Who  may  become  salvors;  2.  What  constitutes  a 
salvage  service;  8.  The  amount  of  salvage  to  be 
allowed,  and  the  manner  of  its  distribution ;  4.  By 
what  acts  of  the  salvor  his  claim  to  salvage  is  fo^ 
feited. 

(a)  The  Hope^  8  Robinson's  IL,  215 ;  The  Trdawney^  id.,  note; 
Tht  Scho<mer  Boeton.  1  Sumner's  R.,  328,  341 ;  Brtvoori  ▼.  The 
Fair  American^  1  Peten's  Adm.  Decis.,  87,  94;  Rnle  xiz  of  the  new 
Rules  of  Pnctioe  in  causes  of  admiralty  and  maritime  jurisdietiol^  by 
which  it  is  declared,  that  ^  In  suits  for  salvage,  the  smt  may  be  tn 
nmh  sgsinst  the  property  sa?ed,  or  the  proceeds  thereof;  or  m  per- 
sonam, against  the  party,  at  whose  request  and  for  whose  benefit 
the  salvage  service  has  been  perfoimed." 
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CHAP.  IS. 

1.  Who  mat  becomb  salyobs. 

Lord  Stowell  has  defined  a  salvor  to  be  "a  per- 
Bon  who,  without  any  particular  relation  to  a  ship 
in  distress,  proffers  useful  service,  and  gives  it  as  a 
voluntary  adventurer,  without  any  preexisting 
covenant  that  connected  him  with  the  duty  of  em* 
ploying  himself  for  the  preservation  of  that  8hip(a)." 
This  definition,  it  will  be  seen,  excludes  all  persons 
who  are  under  any  legal  obligation,  expressed  or 
implied,  to  render  assistance(5).  And  it  has  accord- 
ingly been  uniformly  held  that  the  officers  and  crew 
of  the  ship,  whatever  may  have  been  the  perils  or 
hardships  or  gallantry  of  their  services,  are  not, 
under  ordinary  circumstances,  entitled  to  claini  as 
salvors;  for  they  are  bound  by  their  contract  to 
exert  themselves  to  the  utmost  fco*  the  safety  of  the 
ship  and  cargo.  But  it  has  been  decided  in  this 
country  that  if,  before  the  service  was  rendered, 
the  connection  of  the  seamen  with  the  ship  had  been 
defacto^  or  by  operation  of  law  dissolved(o),  or,  it 

(a)  The  Neptune,  1  Haggard's  R.,  927, 236. 

(b)  It  is  true  that  the  contract  of  seamen  is  not  dissoWed  by  ship- 
wreck, and  that  thej  are  entitled  to  compensation  out  of  the  fragments 
of  the  ship  or  cargo  which  they  haye  contributed  by  their  exertions 
to  save,  though  no  freight  has  been  earned.  But  though  this  com- 
pensation has  sometimes  been  denominated  salvage,  it  has  come  at 
length  to  be  regarded  strictly  as  wages,  and  as  constituting  a  mere  ex- 
ception to  the  general  role  that  wages  are  dependent  on  ireight.  Vide 
eupra,  page  lOfcr-^      /  4^  V 

(c)  Mason  v.  The  Blaireau,  2  Granch's  R.,  240  (1  Curtis's  Decis. 
S.  C,  479). 
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TOL^i.  seems,  if  the  services  exceed  the  proper  duty  of  a  sea- 
man(a),  he  may  be  permitted  to  claim  as  a  legal 
salvor.  Thns,  where  a  ship  was  abandoned  in  despair, 
on  the  ocean,  by  the  master  and  the  crew,  with  the 
exception  of  one  seaman  who  was  left  an  board 
either  by  accident  or  design,  and  who  cooperated 
with  others,  by  whom  the  ship  was  afterwards  found, 
in  bringing  her  into  port,  he  was  allowed  by  the 
court  to  share  in  the  salvage(*). 

The  same  principles  are  applicable  to  pilots,  who 
cannot  entitle  themselves  to  salvage  for  services 
rendered,  however  meritorious,  whUe  acting  in  the 
strict  line  of  their  duties;  but  if  they  perform 
salvage  services  beyond  the  line  of  their  appropriate 
duties,  or  under  circumstances  to  which  those  duties 
do  not  justly  attach,  they  are  to  be  regarded  as 
standing  in  the  same  relation  to  the  property  as  any 
other  salvor.  Thus,  in  the  case  of  Hobart  v.  Drogan^ 
just  cited,  the  brig  Hope,  bound  from  Havana, 
to  Mobile,  with  a  valuable  cargo,  on  her  arrival,  in 
the  month  of  January,  off  Mobile  Point  in  the  Gulf 
of  Mexico,  took  a  pilot  on  board,  by  whom  she  was 
safely  conducted  in  the  evening  to  a  place  within  the 
harbor  where  pilots  are  usually  discharged,  and  where 
the  pilot  left  her.    Having  proceeded  some  distance 

(a)  Hobart  7.  Jhrogauy  10  Pet.  R.,  108  (12  Curtis's  Decis.  S.  C, 
^)  ;  HaM  7.  The  Schooner  Elvira^  Qilpin's  R.,  60. 

(b)  *Mamm  y.  The  Blairecaj^  ubi  supnu  In  the  Engtish  adminltj 
the  opposite  doctrine  prevails.  The  mariner  is  held  entitled  to  wo^ec, 
but  not  to  salvage.  The  Neptune^  1  Haggard's  R.,  227 ;  77^  Bdicmce^ 
2  W.  Robinson's  R.,  119 ;  The  Star  (before  the  Hon.  Akxander 
Stewart,  in  Vice-Admiraltj  Court  of  Nova  Scotia),  14  Law  Rep., 
(4  N.  S.),  487, 
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up  the  bay,  she  there  came  to  anchor,  about  six  miles  ^^^^  ^ 
within  the  Point  In  the  night  the  wind  rose  to  a 
violent  gale,  in  the  course  of  which  the  Hope  parted 
her  cables,  and  was  driven  back  by  the  force  of  the 
winds  and  waves,  below  the  Point,  where  she  gromided 
among  breakers.  The  gale  increased,  and  the  brig 
being  thrown  upon  her  beam  ends,  the  masts  and  bow- 
sprit were  cut  away.  The  master  and  crew,  to  save 
their  lives,  took  to  the  long  boat,  and  made  their  escape 
to  the  shore,  leaving  the  Hope  and  her  cargo  at  the 
mercy  of  the  wmds  and  waves.  Two  days  after- 
wards, the  libellants,  all  of  whom  were  pilots  of  the 
oater  harbor  of  Mobile,  having  in  the  meantime 
made  nnsnccessful  efforts  to  board  the  Hope,  at  length 
succeeded  in  doing  so,  and  were  the  means  of  saving 
the  vessel  and  cargo.  The  value  of  the  brig  and 
cargo  was  about  $15,000;  and  the  district  court 
decreed  one-third  of  the  value  to  the  libellants  as 
salvage.  On  an  appeal  td  the  Supreme  Court,  it 
was  contended  that  the  libellants,  being  pilots,  were 
not  entitled  to  salvage ;  but  the  court  overruled  the 
objection,  and  affirmed  the  decree  of  the  district 
court,  considering  the  exertions  made  by  the  libel- 
lante  as  an  entetpriBe  strictly  of  salvage,  aud  not  of 
pilotage.  The  proper  duty  of  a  pilot  consists  in 
navigating  the  ship  over  his  pilotage  ground.  It 
therefore  necessarily  presupposes  that  the  ship  is 
capable,  in  point  of  crew,  equipments  and  situation, 
of  being  navigated,  although  she  may,  perchance, 
be  in  distress,  or  laboring  under  difficulties.  To  go 
to  the  rescue  of  a  wrecked  vessel,  and  undertake  the 
task  of  saving  her  or  her  cargo,  when  she  is  wholly 
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Y<^\.  innavigabley  is  no  more  the  duty  of  pilots  than  of 
other  persons.  In  snch  cases,  pilots,  as  such,  have 
no  official  connection  with  the  vessel,  and  are  under 
no  obligation  to  hazard  their  lives  and  property,  and 
apply  their  labor  for  her  deliverance.  If  they  do 
so,  it  is  clearly  a  salvage,  and  in  no  just  sense  a 
pilotage  service.  The  rights  with  respect  to  salvage 
of  all  other  persons  standing  in  any  official  relation 
to  the  property  saved,  are  regulated  by  the  same 
principles  which  govern  the  right  of  pilots(a). 

Neither  is  a  passenger,  in  general,  to  be  allowed 
salvage  for  any  assistance  he  may  afibrd  to  a  vessel 
in  distress ;  it  being  the  duty,  as  well  as  the  interest, 
of  all  persons  on  board  to  contribute  their  aid  on 
such  an  occasion.  But  a  passenger  is  not  bound  to 
remain  on  board  the  ship  in  the  hour  of  danger,  but 
may  quit  it,  if  he  has  an  opportunity  to  do  so; 
much  less  is  he  required  to  take  upon  himself  any 
responsibility  as  to  the  conduct  of  the  ship.  And, 
therefore,  when  a  ship  bound  to  the  West  Indies, 
having  struck  upon  the  shoals  of  Chichester,  in  a 
gale  of  wind,  was  deserted  by  the  master,  who  took 
with  him  part  of  the  crew ;  and  a  person  on  board 
as  passenger,  who  had  commanded  vessels  in  the 
same  trade,  took  command  of  the  ship  by  the  desire 
of  the  passengers,  and  with  the  consent  of  the  mate 
and  the  remainder  of  the  crew,  and  carried  her  bi^k 
in  safety  to  Ramsgate  harbor,  he  was  permitted  to 

(a)  Le  Tigre,  3  Wash.  R.,  565  ;  The  AquXUij  1  RobinsoQ'B  IL,  39; 
The  Frederick,  1  W.  Robinson's  R.,  17 ;  The  BeUe,  Edwards's  R.,  66. 
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recover  a  considerable  stun  for  extraordinary  services  ^^;  ^•• 
performed,  and  responsibility  incurred(a). 

When  salvage    services    are    performed  by  an  AppmutoM. 
apprentice  'to  the  owner  of  tbe  vessel,  the  salvage 
dne  for  such  services  is  to  be  awarded,  not  to  the 
master,  bnt  to    the    apprentice(&).    Bat    salvage  siaTM. 
earned  by  a  slave,  belongs  to  his  master(c). 

If  salvors,  in  prosecnting  their  enterprise,  them-  Sfomid 
selves  fall  into  distress,  and  are  relieved  by  other 
salvors,  they  do  not  lose  their  origftial  right  to 
salvage ;  bnt  the  second  set  of  salvors  partake  in  the 
salvage  only  according  to  their  merit  Nor  can 
second  salvors  lawfully  make  it  a  condition  of  giving 
assistance,  that  the  original  salvors  shall  abandon  all 
claims  to  salvage(£?).  And  if  property,  abandoned 
by  the  master  and  crew,  be  taken  possession  of  by 
one  set  of  salvors,  a  second  set  have  no  right  to 
interfere  with  them,  and  become  participators  in  the 
salvage,  nnless  it  appears  that  the  first  would  not 
have  been  able  to  effect  the  salvage  without  their 
aid ;  a  salvor  in  possession,  in  the  act  of  effecting  a 
salvage,  and  with  sufficient  means,  having  a  lien  or 
a  qualified  property  in  the  thing  sav<Bd(^).    But 
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(a)  The  Two  FrieruUj  1  RobiBBon's  R.,  272 ;  Newman  t.  WaUers^ 
Bom.  Sh  Pull.,  613.  See,  also.  Bond  v.  The  Brig  Cora^  2  Washing- 
ton's R.,  80,  87  J  The  Branston,  2  Haggard's  R.,  3 ;  Abbot  on  Ship- 
{Hng,  Boston  ed.,  1846,  666. 

(b)  Maeon  y.  The  BUnreau,  2  Cnmch's  R.,  240  (I  Curtis's  Deds.  S. 
C,  479). 

(c)  Ibid. 

(d)  The  Henry  Ewebank  and  Cargoy  I  Sumner's  R.,  400. 

(e)  The  Schooner  Ehira,  Gilpin's  R.,  60 ;  7%c  JIforia,  Edwards's 
K,  175 ;  The  Ouirione,  2  Haggard's  R.,  361 ;  Danizic  Packet,  3 
Haggard's  R.,  383. 
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T«L  1.  prior  salvors  hav^  no  right,  while  the  master  is  in 
command,  to  interfere  in  respect  to  fnrther  assistaiioe, 
or  attempt  to  exclude  subsequent  salvors ;  and  such 
misconduct  impairs  their  title  to  Balvage(a). 

2.  What  constitutks  a  salyaok  bebyicx. 

Salvage  has  been  defined  to  be  ^^  the  compensation 
aUowed  to  other  persons,  by  whose  assistance  a  ship 
or  its  loading  may  be  saved  from  impending  peril, 
or  recovered  after  actual  lofi8(^). 
^[Jriii^  But  to  constitute  a  case  of  salvage  within  the 
admiralty  jurisdiction,  the  service  must  be  a  mari- 
time service ;  that  is  to  say,  it  must  have  been  ren- 
dered in  saving  property  on  the  sea,  or  wrecked  on 
the  coast  of  the  sea,  including,  however,  waters  navi- 
gable from  the  sea  and  within  the  ebb  and  flow  of 
tide((?).  This  definition,  it  will  be  seen,  admits  of  great 
diversity  in  the  actual  predicaments  of  the  property 
in  relation  to  which  salvage  services  may  be  rendered. 
It  matters  not  whether  the  vessel,  when  met  with 
at  sea,  has  been  deserted  by  her  officers  and  crew ; 
or  whether  they  still  remain  on  board,  in  perQ  or 
distress.  And  in  cases  occurring  on  the  coast,  it 
matters  not  whether  the  vessel  be  irretrievably 
stranded,  or  only  aground;  or  whether  she  be  sunk 
or  afloat.  If  the  case  be  one  demanding  assistance, 
and  it  be  effectually  rendered,  in  saving  the  vessel 

(a)  DwKixic  Packa^  3  Haggard's  R.,  383. 

(b)  Abbot  on  Sbipping,  Boston  ed.  of  1846,  659. 

(c)  The  Schooner  Emulous,  1  Summer's  R.,  207,  210 ;  The  Brig 
Healif,  4  Washington's  R.,  651 ;  Waring  ▼.  Oarke,  5  Howard,  431. 
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or  cai^,  or  any  part  of  either,  from  impending  ch^m. 
destraction  or  loss,  that  is  sufficient.  Neither  is  it 
iniportant  in  either  case,  whether  the  service  was 
rendered  spontaneously  or  by  request ;  or  whether 
with  or  without  a  previous  contract  between  the 
owner  or  his  agent,  and  the  salvors ;  or  whether,  in 
case  of  a  previous  contract,  the  rate  or  amount  of 
compensation  for  the  labor  and  services  to  be  per- 
formed was  agreed  upon,  or  left  to  be  determined 
by  the  quarvbwrrh  meruervnt.  The  service,  whether 
rendered  spontaneously  or  by  request,  is  a  salvage 
service ;  and  the  contract,  if  there  is  one,  is  a  salvage 
contract,  and  the  compensation  a  salvage  compen- 
sation (er). 

(a)  The  Emuhnu,  1  Sum.  R.,  208,  210 ;  Peiich  v.  Ware,  1  Cnmch's 
R^  447  (2  Curtis's  Decis.  S.  C,  145) ;  Straiton  v.  Jarvis,  8  Petere's 
R.,  4  (11  Ourtis's  Decia.  S.  C,  3) ;  Hobart  v.  The  Hope,  10  Petera's 
R.,  108  (12  Curtis's  Decis.  S.  C,  34) ;  Houseman  v.  The  North  Caro- 
lina, 15  Petera's  R.,  41  (14  Curtis's  Decis.  S.  C,  10) ;  The  United 
Suae»  T.  The  Athistad,  id.,  518  (14  Curtis's  Decis.  S.  C,  156) ;  Rowe 

y.  The  Brig ,  1  Mason's  R.,  372  j  The  Ewebank,  1  Sumner's  R., 

400;  Clarke  v.  The  Brig  Healy,  4  Washington's  R.,  651;  Stffcena  v. 
The  Argus,  Bee's  R.,  170 ;  J?oo^A  t.  The  Schooner  VEsperance,  i^ 
92 ;  CrowelY.  The  Brothers,  id.,  136 ;  SchuUz  y.  The  Nancy,  id.,  139 ; 
Taylor  y.  IT^e  Friendship,  id.,  175 ;  1  Adm.  Dedsions,  31-103 ;  2  id., 
278-287,  356-383,  424.  The  cases,  except  the  first,  are  here  cited 
without  mudi  regard  to  order,  chiefly  for  the  purpose  of  illustrating  the 
diversities  of  character  of  which  sahrage  oases  are  susceptible,  or  rather 
as  specimens  of  the  yarious  descriptions  of  cases  in  which  salyage  has 
been  or  maj  be  awarded.  It  would  be  easy  to  extend  the  list  from  the 
reports  of  decisions  in  our  own  courts,  and  especially  from  the  yery 
valuable  reports,  with  which  it  may  be  presumed  most  lawyers  are 
fiuniliar,  by'  Gallisom,  Mason,  Sumner  and  Stort,  of  cases  decided 
in  the  First  Circuit  by  Mr.  Justice  Stort.  Those  who  are  disposed  to 
pursue  the  subject,  will  naturally  resort  also  to  Robinson's,  Edwards's, 
Dodson's,  Haggard's,  and  W.  Robinson's  Reports  of  Cases  decided  in 
the  English  Court  of  Admiralty. 
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YQuv  Contracts  of  this  natare,  hoiv^ver,  are  not  held 
obligatory  by  courts  of  admiralty  upon  the  owners 
of  the  property  saved,  unless  it  clearly  appears  that 
no  advantage  was  taken  of  their  situation,  and  that 
the  rate  of  compensation  is  just  and  reasonable.  In 
that  case,  the  stipulated  rate  of  allowance  will 
generally  be  adopted  and  enforced  by  the  court,  as 
just  and  conscientious(a). 

But  salvage  is  a  compensation  for  actual  services 
tKJr***"  rendered,  and  is  allowed  in  consideration  of  a  benefit 
conferred  on  the  person  whose  property  is  saved. 
Unless,  therefore,  the  property  was  in  fact  saved  by 
being  brought  into  some  port  of  safety,  by  those 
who  claim  as  salvors,  or  by  their  aid,  however 
meritorious  may  have  been  their  intentions,  and 
however  heroic  or  perilous  may  have  been  their 
conduct,  salvage  will  not  be  allowed  (J).  And  in 
case  of  a  vessel  imbedded  in  a  field  of  ice  which 
was  afloat  and  rapidly  drifting  in  Delaware  bay, 
which  had  with  difiSculty  been  boarded  by  the 
libellants,  who  continued  on  board  two  days  at  the 
peril  of  their  lives,  making  great  exertions  to  extri- 
cate the  vessel,  the  claim  of  salvage  was  accordingly 
rejected,  on  the  ground  that  her  ultimate  escape  was 
providential,  and  not  in  any  degree  fairly  attributsr 
ble  to  the  exertions  of  the  libellants. 

Where  a  salvage  has  been  eflfected  by  a  part  of  a 

(a)  Tke  Enudoug,  1  Samn.  R.,  207 ;  Beane  t.  340  Piffs  of  Copper, 
1  Story's  It,  314. 

(6)  Taiboi  y.  Seeman,  1  Cnnch's  R.,  1  (1  Gurtis'a  Beds.  S.  C,  331) ; 
The  Henry  Ewebank^  1  Sumner's  R.,  400,  416,  417  \  Clarke  y.  The 
Brig  Healy,  4  Washington's  B.,  651. 
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fihip's  crew,  the  rest  remaining  on  board  the  salvor  ™^"' 
ship ;  if  the  latter  were  equally  ready  to  engage  in  fo^^ 
the  service,  they  are  entitled  to  share  equally  with  ^i^ 
the  others  in  the  reward(a).  '^"^ 

To  warrant  a  claim  for  salvage,  the  danger  to  the  ^  t^ 
property  saved  mast  be  real  and  imminent.    Mere 
speculative  danger  is  insufficient ;  but  it  need  not  be 
such  that  escape  from    it  by    other    means  was 
impo88ible(i). 


3.  The  Amount  of  Salvaob  to  bb  Allowed,  and  the 
Maknbb  and  Ratio  of  its  Dibtbibution. 

In  cases  of   recapture  from    a  public   enemy,  Amount 
the  proportion  of  the  recaptured  property  to  be  ^<^ 
adjudged  to  the  recaptors  as  salvage,  is  prescribed 
by  the  statute  law  of  the  United  State8(c).    In  all  J^*, 
other  cases,  the  amount  of  compensation  is  to  be  «""^"*t^- 
determined  by  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  case(^.    This  Geneni 
discretionary  authority  is,  however,  to  be  exercised  StSSJ^Vr 

•      T  3»j*j  M     •  i»»ii«  TT    tl>*   court  !• 

m  subordination  to  certam  general  pnnciples  founded  Mguiatod. 
in  public  policy,  and  under  the  guidance  of  judicial 
precedents.    The  service  is  of  a  highly  meritorious 
character:  it  consists  in  saving  life  and  property 

(a)  The  BaUimore,  2  Dodson's  R.,  132;  Bond  v.  The  Brig  Coray  2 
Washington's  R.,  80 ;  Maeon  et  al  r.  The  Blaireau,  2  Cranch's  R.,  240 
(1  Gortis's  DeciB.  S.  C,  479). 

(b)  Talbot  r,  Seeman,  1  Omnch's  R.,  1  (1  Curtu's  Decis.  S.  C,  331). 

(c)  Act  of  Maioh  3, 1800 ;  2  SUt  at  Laige,  ch.  14. 

(d)  Talbot  y.  Seeman,  1  Cranch's  R.,  1  (1  Curtis'B  Decis.  8.  C, 
331) ;  3  Kent's  Oomm.,  3d  ecL,  245 ;  Abbot  on  Sbij^ing,  Boston  ed.  of 
1846,664. 
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T^i.  about  to  pemk  at  sea,  often  at  ike  imminent  peril 
of  the  salvor.  The  interests  of  society,  therefore, 
reqnire  that  the  strongest  inducements  should  be 
held  forth  for  its  performance ;  and  it  is  acoprdingly 
a  settled  principle  that  it  is  to  be  liberally  rwarded« 
The  reward  should  be  such  as  not  only  to  mi^Td  an 
ample  remuneration  to  the  salvor  for  the  risk  of  life 
and  property,  and  for  the  labor,  privations  and 
hardships  encountered,  but  so  liberal  as  to  furnish  a 
sufficient  incentive  to  similar  exertions  by  other8(a). 
^  The  principles  on  which  the  Court  of  Admiralty 
proceeds,^  said  Sir  Williak  Scott,  in  the  case  of 
The  William  Beckford{b\  "  lead  to  liberal  remune- 
ration in  salvage  cases ;  for  they  look  not  merely  to 
the  exact  quantum  of  service  performed  in  the  case 
itself,  but  to  the  general  interests  of  the  navigation 
and  commerce  of  the  country,  which  are  greatly 
promoted  by  exertions  of  this  nature.  The  fatigues, 
the  anxiety,  the  determination  to  encounter  danger 
if  necessary,  the  spirit  of  adventure,  the  skill  and 
dexterity  which  are  acquired  by  the  exercise  of  that 
spirit,  all  require  to  be  taken  into  consideration. 

^^  What  enhances  the  pretensions  of  salvors  most, 
is  the  actual  danger  which  they  have  incurred :  the 
value  of  human  life  is  that  which  is,  and  ought  to 
be  principally  considered  in  the  preservation  of  other 
men^s  property ;  and  if  this  is  shown  to  have  been 


(a)  Mann  r.  The  Blaireau,  2  Crandi's  R.,  240  (1  Cnrtis's 
S.  0.,  479) ;  The  Ewebank,  1  Samner'B  R.,  400, 413 ;  Tyson  y.  Pnor^ 
1  Galliso&'fl  B,,  133;  Bond  y.  The  Brig  Cara^  2  WashiDgton's  R.,  80 ; 
The  WilHam  Beckfard,  3  Robinson's  R.,  355  (PhiU.  ed.  1804,  286). 

(6)  3  Robinson's  R.,  355. 
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liazarded,  it  is  most  highly  estimated.'*    But,  on  the  ^'^^  ^ 
other  hand,  it  is  not  to  be  forgotten  that  the  title  of 
the  owner  is  not  divested  by  his  misfortunes ;  and 
that   after  the  claims  of  private  justice,  and  the 
demands  of  public  policy  and  humanity  are  satisfied, 
be  is  entitled  to  what  remains  of  his  property.    It 
is  not  less  a  settled  principle,  therefore,  that  the 
allowance  for  salvage  is  not  to  be  unreasonably 
large.    Within  the  limits  imposed  by  these  general 
principles,  the  amount  of  salvage  to  be  awarded  is 
the  just  result  of  a  combination  of  considerations* 
The  value  of  the  property  saved,  the  degree  of  hazard 
in  which  it  was  placed,  the  promptitude,  intrepidity 
and  address  displayed,  the  danger  to  life  and  health 
incurred,  and  the  amount  of  labor  actually  performed 
by  the  salvors,  are  the  chief  elements  of  this  combi- 
nation, and,  among  them,  the  hazard  to  life  is  the 
most  important.    J£  the  property  saved  is  of  great 
value ;  or,  if  it  was  in  a  condition  apparently  hopeless 
but  for  the  interposition  of  the  salvors ;  or,  if  the 
service  was  undertaken  with  alacrity,  and  executed 
with  a  high  degree  of  energy  and  skill ;  or,  if  it 
involved  extraordinary  peril,  or  required  severe 
and  exhausting  labor,  the  retribution  ought  to  be 
proportionally  liberal    The  opposite  of  either  of 
these  circumstances  ought,  consequently,  to  produce 
the  opposite  effect(a).    And  although  the  court  has 
no  power  to  remunerate  the  mere  preservation  of 

(a)  Tattwt  Y.  Seeman,  I  Cranch's  B.,  1  (1  Onrtifl's  Beds.  S.  C, 
321}  i  TVMm  ▼.  PrioTy  1  GaUison's  R.,  133;  Bond  ▼.  The  Brig  Cora, 
2  Wadiiiigton'8  R.,  80 ;  The  WiUiam  Beckford,  3  Robinson's  R.,  355 
(Phik.  ed.  of  1802, 286). 
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TOL^i.  life^  yet^  if  jt  jg  accompanied  by  the  preservation  of 
property  also,  it  may  be  taken  into  consideration  in 
determining  the  amount  of  remuneration  for  the 
latter  8ervice(a). 

It  seems  to  have  been  a  rule  of  the  maritime  law, 


■Hawed  to      . 

£  m  cases  of  derelict,  to  allow  one-half  to  the  salvors ; 
although  Lord  Srowxxii  appears  to  have  entertained 
considerable  doubt  upon  this  point,  and  expressly 
asserts  that  if  such  a  rule  ever  existed,  it  had  become 
obeolete(^).  Mr.  Justice  8tobt,  in  one  case,  speaks 
of  the  ancient  existence  of  the  rule  and  its  continuance 
to  the  close  of  the  reign  of  Charles  IL,  as  unquestion- 
able ;  and  he  even  oonsidered  it  as  still  subsisting. 
As  a  limit  upon  judicial  discretion  in  ordinary  cases, 
he  thought  it  a  safe  and  salutary  rule.  He  admitted 
however  that  it  had  become  a  flexible  rule,  but 
he  denied  that  it  ought  to  bend  to  slight  circum- 
stances(^).  In  another  case,  fifteen  years  afterwards, 
he  refers  to  it  as  the  well-known  and  favored  rule  in 
cases  of  derelict,  which,  although  not  inflexible,  was 
rarely  deviated  from,  except  in  cases  of  very  extra- 
ordinary value,  or  of  very  slight  hazard((sQ ;  and  he 
has  reasserted  it  in  strong  terms,  in  two  subsequent 
cases(^.)  Independently  of  the  great  authority  of 
Mr.  Justice  Story  himseli^  it  appears  to  be  somewhat 
questionable  whether  there  is  any  sufficient  warrant 

(a)  TV  Aid,  1  Haggard's  R.,  83. 

{b)  The  Aquila,  1  Robinson's  R.,  37,  45. 

(c)  1  Mason's  R.,  372;    Rowe  t.   The  Brig and  Cargo,  1 

Mason's  R.,  272. 

(d)  The  Boeton  and  Cargo,  1  Simmer's  R.,  328. 

(e)  The  Henry  Ewebank,  1  Sumner's  R.,  400,  411 ;  l^ffrague  t.  140 
BarreU  of  FUmr,  2  Story's  R.,  195. 
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for  tlie  positive  langnage  in  which  he  has  asserted  ^'"ff^^ 
and  defined  the  supposed  rule.  Lord  Stowbll,  as 
we  have  seen,  declared  it  to  be  obsolete,  if  it  ever 
existed.  In  a  case  of  derelict  in  the  Supreme  Court 
of  the  United  States,  no  reference  is  made  to  any 
snob  rale,  and  the  rate  of  compensation  awarded  in 
the  court  below,  was  reduced  from  three^Sfths  to 
two-fifth6(a).  In  a  meritorious  case  of  unquestionable 
derelict,  Mr.  Justice  Washikgton  seems  not  to  have 
been  aware  of  the  existence  of  such  a  rule(i) ;  and  in 
a  case  of  this  nature  before  Judge  Bxb,  he  awarded 
one-third  of  the  net  proceeds  of  the  property  as 
salvage,  remarking  that  in  other  cases  of  derelict, 
attended  with  greater  danger  and  exertion,  he  had 
sometimes  given  one-half^  but  added,  nevertheless, 
that  this  was  no  general  rtde^  and  that  every  case 
must  be  judged  of  according  to  circumstances(o). 
On  the  other  hand,  an  impression  seems  always  to 
have  prevailed  to  a  considerable  extent,  both  in 
England  and  in  this  country,  not^  certainly,  that  in 
cases  of  derelict,  the  salvors  were  entitled,  dejwrej  to 
one-half,  but  that  cases  of  this  description  were  to  be 
regarded  as  a  distinct  dass,  in  which  the  salvors 
were  entitled  to  a  more  liberal  remuneration  than  in 
other  cases  of  equal  pretensions  in  other  respects ; 
and  thai  prima  faciej  a  moiety  was  to  be  considered 
as  the  proper  allowance.  Thus,  Judge  Beb,  in 
another  case((^,  says:  "I  have  always  considered 

(a)  TheBlaireaUy  2  Cnuach's  R.,  240  (1  Gurtis'B  Dccis.  8.  0..  479). 

(6)  Tkt  Cora,  2  WMhmg:ton'8  R.,  8. 

{e)  The  LeandeTy  Bee'B  R.,  260. 

(d)  CrosB  ▼.  The  BeUona,  Bee's  R.,  139. 


358  ADMlEALTr  JURBSDICTION. 

'^^  cases  of  derelict  as  different  from  other  clidms  for 
salvage,  and  have  invariably  decreed  one-half  by 
way  of  compensation.  Circamstances  may  induce 
me,  on  fature  occasions,  to  give  leea :  I  woiild  not^ 
therefore,  be  understood  as  laying  this  propontion 
down  universciUy^ 

Neither  is  it  to  be  inferred  from  the  distmct 
assertion  by  Mr.  Justice  Stort  of  the  existence  of 
this  rule,  and  the  commendation  bestowed*  on  it  by 
him,  that  he  was  in  the  practice  of  applying  it 
without  a  thorough  exaqunation  and  mature  con- 
sideration of  the  circumstances  of  the  case  before 
him.  No  judge  ever  inquired  more  earnestly  and 
patiently,  or  discriminated  more  nicely.  In  the 
very  case  above  referred  to(a),  in  which  he  ex- 
.  pressed  himself  most  strongly  in  favor  of  the  rule, 
and  which,  if  not  technically  a  case  of  derelict,  he 
considered  to  be,  at  least^  a  case  of  quasi  derelict, 
he  affirmed  the  decree  of  the  district  court,  adjudg- 
ing only  two-fifths  to  the  salvors.  In  another  of  the 
cases  above  cited(J),  he  says :  "  Gases  may  occur  of 
such  extraordinary  peril  and  difficulty,  of  such  ex- 
alted virtue  and  enterprise,  that  a  moiety,  even  of 
a  very  valuable  property,  nught  be  too  small  a  pro- 
portion ;  and  on  the  other  hand,  there  may  be  cases, 
where  the  service  is  attended  with  so  little  difficulty 
and  peril,  that  it  would  entitle  the  parties  to  little 
more  than  a  quarUmri  meruit  for  work  and  labor. 
These  are  exceptions  (and  others  might  be  stated) 

4 

ft 

>  (a)  Tf»  Botton  and  Cargoy  1  Saomer's  B.,  328. 

•       (6)  Rowt  T.  The  Brig and  Cargo,  1  Maaon's  It,  372,  378. 
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to  the  operation  of  the  rule,  which  'm&y  perfectly  chap.i^ 
consist  with  its  general  obligatory  force.*'  He  con- 
sidered the  rule,  therefore,  to  be  a  flexible  one  as 
well  in  favor  of  the  salvor  as  against  him ;  and  in  th^ 
case  of  Sprague  y.  140  Barrels  of  Fl(ym*{a\  the 
remaining  case  decided  by  him,  and  above  cited,  he 
adjudged  a  moiety  of  the  gross  proceeds,  charging 
the  costs  and  expenses  exclusively  on  the  other 
moiety.  This  is  said  to  be  the  highest  salvage  com- 
pensation  ever  ^ven  in  the  English  admiralty  in 
eases  of  derelict(J).  There  is,  however,  one  re- 
ported case  in  which  two-thirds  was  given,  the  value 
of  the  property  saved  being  £3400 ;  but  there  were 
in  that  case  two  successive  sets  of  salvors,  and  the 
ship  had  sunk  in  the  mean  time.  No  allusion  was, 
however,  made  to  this  circumstance  by  Lord 
Stowsll,  as  one  of  the  grounds  of  this  extra- 
ordinary liberality  (<?) ;  and  even  in  a  case  of  money 
found  derelict,  no  owner  appearing,  one-half  was 
adjudged,  in  the  English  admiralty,  to  the  salvor(<i). 
In  a  case  involving  no  great  danger.  Lord  Stowsll 
gave  three-flfths,  the  total  value  of  the  ship  and 
cargo  being  £1900.  It  was  a  case  of  derelict,  and 
Lord  Stowxll  said  that  if  there  had  been  consider- 
able danger,  he  should  have  given  what  the  a>urt 
was  in  the  habit  of  giving  in  cases  of  derelict,  an 
entire  moiety(d).    Under  this  state  of  the  law,  it 

(a)  2  Story'f  R.,  195. 

(6)  77ie  Fnzncef  ilfary,  2  Haggard's  R.,  89. 

(c)  Tke  Jonge  Boitian,  5  Robinson's  R.,  322. 

(d)  Tke  King  ▼.  Fn^perty  Derdid,  1  Haggard's  R.,  383. 
(0  The^Forluna,  4  Robinson's  R.,  193.  a 
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'  ▼^^  becomes  im{K>rtant  to  aBcertain  what  constitntes  a 
case  of  derelict  iQ  the  sense  of  the  maritime  law. 
H  It  has  been  said  by  Lord  Stowbll  to  be  "by  no 
means  necessary  to  constitute  derelict^  that  no 
owner  should  afterwards  appear.  It  is  sufficient 
that  there  has  been  an  abandonment  at  sea  by  the 
master  and  crew,  without  hope  of  recovery ;  with- 
out hope  of  recovery,  because  a  mere  quitting  of 
the  ship  for  the  purpose  of  procuring  assistance 
from  the  shore,  or  with  the  intention  of  returning 
to  her  again  is  not  an  abandonment  f  and  he  quoteSi 
apparently  with  approbation,  the  definition  of  Sir 
Leolinx  Jwstbjsb  :  ^  Boats,  or  other  vessels  forsaken 
or  found  on  the  seas  without  any  person  in  them(a).'' 
Mr.  Justice  Stoby  affirms  that  ^'  it  is  insufficient  to 
constitute  derelict,  that  the  vessel  should  be  aban- 
doned; but  the  abandonment  should  be  without 
the  hope  of  recovery,  and  without  the  intention  of 
returning  to  the  ves8el(&).^  In  a  subsequent  case, 
which  was  simply  that  of  a  vessel  found  at  sea 
without  any  person  on  board,  the  same  eminent 
judge  held  it  to  be  clearly  a  case  of  derelict  in  the 
sense  of  the  maritime  law;  and  he  adopted  the 
definition  of  Sir  Leolinb  Jxnkikb,  above  quoted, 
as  "the  true  definition  in  its  broad  and  accurate 
sense."  Referring  to  the  language  of  Sir  Wiliiah 
SooTT,  in  the  case  oi'The  AquilOy  he  remarked, 
that  instead  of  the  words  "  without  hope  of  re- 
covery," as  used  by  him  to  distinguish  a  temporary 

(a)  The  Aquila,  I  Robinson's  R.,  37. 
(6)  Tyson  m  Prior,  1  aallison's  B.,  133. 
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absence  from  a  permanent  abandonment,  it  might  ohap.u. 
Have  been  more  aocnrate  to  say,  ^^  witliont  any  in- 
tention to  retnm  f  since  the  ym  recupercmdi  might 
exists  even  though  the  abandonment  was  without 
Buch  intention(d^) . 

In  another  case  before  Mr.  Justice  Stoby,  the 
schooner  Bostonf  being  on  a  voyage  from  Baltimore 
to  Portland,  was  run  down  in  the  night  by  another 
vessel,  which  kept  on  her  way.  The  Boston  filled 
with  water,  and  being  supposed  to  be  in  a  sinking 
condition  by  the  master  and  crew,  seven  in  number, 
they  took  to  the  long  boat  in  haste,  and  were  picked 
up  by  the  schooner  Magnolia,  about  an  hour  after-, 
wards,  and  at  the  distance  of  i^bout  three  miles  from 
the  Boston.  At  the  suggestion  of  her  master,  the 
master  of  the  Magnolia  continued  to  lie  to  until 
daybreak,  for  the  purpose  of  looking  out  for  the 
Boston,  which  was  then  descried  from  mast-head, 
about  eight  miles  distant,  and  was  with  difficulty 
towed  into  harbor  in  the  course  of  the  next  three 
days.  Mr.  Justice  Stobt  was  of  opinion  that  this 
might  be  considered  as  a  case  of  derelict,  or  if  not 
technically  such,  as  a  case  of  qua&i  derelict  equally 
meritorious;  and  he  affirmed  the  decree  of  the 
'  district  court,  adjudging  two-fifi)is  of  the  value  of 
the  vessel  and  cargo  to  the  salvors(d). 

From  the  foregoing  definitions  and  illustrations,  T«Meii 
it  may  be  inferred,  that  a  vessel  found  deserted  at  JJfaS^Si, 
sea,  is  to  be  deemed,  prima  fade^  derelict ;  and  if 
no  claimant  appears,  or  if  there  is  no  proof  that  the 

(a)  iZoice  ▼.  Tht  Brig amd  Cargo^  1  Mason's  K.  272, 

(b)  The  Boitan  and  Cargo,  I  Sumner's  R,,  328, 
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rmLi.  master  and  crew  had  left  her  in  qnest  of  sacoor,  or 
with  the  intention  of  returning,  she  is  to  be  so 
adjudged. 
^*<f  In  cases  other  than  of  derelict,  and  which  are  not 
^^  characterized  by  very  extraordinary  futures,  the 
amount  of  j9alyag6  allowed  may  be  said  to  have 
flnctoated  between  one-eighth  and  one-half;  and  it 
may  be  added  that  one-third  seems  to  have  been  the 
amomit  most  frequently  adJQdged(a).  When  the 
property  saved  is  of  very  small  bulk  in  proportion  to 
its  value,  as  money  or.  precious  stones,  ccBtens  paribu^^ 
a  less  proportion  is  awarded.  Thus  in  a  case  of 
shipwreck  on  the  coast,  where  the  libellants,  four  in 
number,  at  great  peril,  boarded  the  wreck,  in  a  boat, 
and  took  off  the  passengers  and  crew,  together  with 
$25,000  in  money,  one-fifth  was  allowed  as  salvage(i). 
In  some  instances  a  gross  sum  has  been  allowed, 
bearing  no  declared  proportionate  relation  to  ihe 
value  of  the  property  saved.  Thus  in  the  case  of 
the  WiUiam  jBecJford(€)j  in  which  the  ship  and 
cargo  were  valued  at  £17,640,  JSIOOO  was  adjudged 
to  the  active  salvors,  and  J£50  to  the  owners  of  the 
boats  and  small  vessels  employed  in  the  service ;  and 
in  the  case  of  the  JSmvl(ms(d)y  $850,  being  a  little 
more  than  one-seventh,  was  allowed.  So  in  the  case 
of  Ths  Na7k/yy{e)  (in  the  report  of  which,  however, 
the  value  of  the  property  saved  is  not  mentioned), 

(a)  Tkt  Emtthua,  1  Sumner's  R.,  207,  213 ;  and  see  the  Reports  of 
cases  determined  in  the  admiralty  in  England  and  in  the  United  States, 
passim, 

ib)  The  Friendship^  Bee's  R.,  175. 

(c)  3  Robinson's  R.,  355  (Phila.  ed.  of  1802,  286). 

{d)  1  Sumner's  R.,  208.  («)  Bee's  R.,  139. 
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$1000  was  given.    The  amonnt  of  salvage,  it  has  <5HAF.ii. 

•%  •t»ai        3a  *       ^  *  xi  1      •  J*         Amount  of 

been  saicL  is  to  be  determined  with  exclusive  refer-  saiTage  not 

'  ^     ^  ^  affecied  by 

ence  to  the  circumstances  existing  at  the  time  when  Jy^'**"' 
the  service  is  rendered ;  and  ought  not,  therefore,  to 
ber  affected  by  subsequent  events  not  foreseen  or 
anticipated,  tending  to  show  that  the  real  danger  to 
the  property  saved  was  either  greater  or  less  than 
the  apparent  danger(a). 

It  is  the  established  usage  of  the  High  Court  of  SSi^tfbe 
Admiralty  of  England  to  take  the  value  of  the  ship  jjjj;^ jj^ 
and  cargo,  and  assess  the  amount  of  the  remunerar  ^^^ 
tion  upon  the  whole,  each  paying  in  due  proportion. 
The  parties  are  not  permitted,  therefore,  to  aver 

r 

that  the  services  were  of  greater  importance  to  the 
ship  than  they  were  to  the  cargo,  and  therefore  that 
the  ship  should  bear  the  greater  burthen,  or  vice 
versa.  Such  a  distinction,  if  acknowledged,  would, 
in  many  cases,  lead  to  questions  of  great  nicety, 
which  it  would  be  dijficult  for  the  court  to  adjust. 
Silver  and  bullion,  however,  are  excepted  fix)m  this  ^^It 
rule,  upon  the  consideration  that  these  are  more  vnmoiT 
easily  rescued  and  preserved  than  more  bulky 
articles  of  merchandise(d).  In  limiting  the  state- 
ment  of  the  exception  to  silver  and  bullion,  I  have 
adhered  to  the  authority  cited,  such  being  the 
language  of  Dr.  Lushingtoit.  It  is  presumed,  how- 
ever, that  the  exception  would  be  extended  to  other 
articles  of  small  bulk  and  great  comparative  value, 
as  precious  stones,  jeweliy,  etc.  ' 

The  apportionment  of  salvage  among  the  several 

(a)  The  EmtiUmi^  1  Sumner's  R.,  215. 
(6)  The  Emfna^  2  W.  RobinBon'B  R.,  315. 
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parties  entitled  to  share  in  it,  is  often  an  embacrass- 
ing  as  well  as  delicate  and  responsible  task*  like 
the  determination  of  the  gross  amonnt  to  be  allowed, 
it  may  be  said  in  general  to  rest,  within  certain 
limits  founded  in  considerations  of  public  policy  and 
sanctioned  by  usage,  in  the  sound  discretion  of  the 
court  The  subject  has  been  examined  and  dis- 
cussed by  Mr.  Justice  Stobt,  both  upmi  principle 
and  authority,  with  his  accustomed  fullness,  learning 
and  ability.  The  circumstances  of  Ihe  case  before 
him  were  such  as  to  invite,  and  indeed  to  require,  a 
comprehensive  survey  of  the  subject,  and  it  may 
safely  be  asserted  that  <all  the  light  of  which  it 
appears  to  be  susceptible  is  shed  upon  it  by  lus 
judgment(a). 

When,  as  is  generally  the  case^  salvage  is  eflfected 
by  the  instrumentality  of  one  or  more  veasda,  ihe 
owners,  though  they  cannot  properly  be  denominated 
salvors,  are  entitled  to  a  share  of  the  salvage  on 
account  of  the  exposure  of  their  property  to  danger 
and  loss.  Stoppage  on  the  ocean  to  save  the  pro- 
perty of  another,  is  a  deviation  from  the  voyage, 
which  discharges  the  underwriter8(i) ;  and  for  this 


(a)  The  Henry  Ewebank,  1  SvaaneT*n  R.  4100. 

(6)  Ibid.,  336,  425 ;  Bond  y.  The  Cora,  2  Washington's  R^  Sa 
But  the  maritime  law,  looking  to  the  general  interests  of  oommeroe, 
does  not  prohibit  the  master  from  deviating  to  save  properly  in 
distress,  if,  in  the  exercise  of  a  sound  discretion,  he  deems  it  fit  to  do 
so :  as  between  himself  and  the  owners,  the  usage  <^  the  world  has 
clothed  him  with  this  authority.  (Ibid.)  A  stoppage  for  the  porpoee 
of  saving  life,  is  a  high  moral  and  christian  duty,  and  is  not  a  devia- 
tton  which  will  exonerate  the  underwriters.  (Ibid.)  See,  also,  Vie 
Nathaniel  Hooper,  8  Sumner's  R.,  542, 578, 679. 
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risk  incurred,  the  owner  is  entitied  to  be  indemnified.  ^^^ 
^^Bat  the  law  does  not  stop  short  with  a  mere 
allowance  to  the  owner  of  an  adequate  indemnity 
for  the  risk  so  taken.  It  has  a  more  enlarged  policy 
and  a  higher  aim*  It  looks  to  the  common  safety 
and  interest  of  the  whole  commercial  world  in  cases 
of  this  nature;  and  it  bestows  upon  the  owner  a 
liberal  bounty  and  reward,  to  stimulate  him  to  a 
just  zeal  in  the  common  cause,  and  not  to  clog  his 
Toyages  with  narrow  instructions,  which  should 
interdict  his  master  from  any  salvage  service.  The 
law  has  a  wise  regard  to  considerations  of  this 
nature ;  and  it  offers,  not  a  premium  of  indemnity 
only,  but  an  ample  reward,  measured  by  an  enlight- 
ened liberality  and  forecast(a).^  This  view  of  the 
subject  is  in  accordance  with  that  taken  by  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the 
Supreme  Court,  in  a  case  where  he  observes  that 
the  same  policy  which  awards  aliberal  remuneration 
to  captains  and  crews,  ought  to  extend  to  all  owners 
the  same  rewards,  for  a  service  which  deserves  to  be 
encouraged ;  and  it  is  surely  no  reward  to  a  man, 
made  his  own  insurer  without  his  own  consent,  to 
return  him  very  little  more  than  the  premium  he 
had  advanced(^).  Mr.  Justice  Stobt  also  suggests 
that  the  extension  to  owners  of  the  same  principles 
of  remuneration  that  are  applied  to  officers  and 
seamen,  is  further  recommended  by  the  strong 
inducement  it  furnishes  to  the  latter  ^^  not  to  desert 

(a)  ne  Henry  Ewhanky  1  Sumner'B  iL,  400, 425. 


(6)  The  P^reatf,2  Onoch's  R.,  240(1  OutiB'f  Decis.  S.  0^  479). 
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^—^'  their  own  proper  duty  to  their  owner,  and  his 
interests,  for  selfish  purposes,  by  making  them  share 
only  in  subordination  to,  and  in  connection  with, 
those  interests." 

In  the  case  of  TT^e  Blaireau^  the  Supreme  Court 
adjudged  to  the  owners  of  the  salvor  ship  one-third 
of  the  amount  of  salvage  allowed. 

In  the  case  above  cited,  decided  by  Mr.  Justice 
WABHorGTOir,  after  grave  consideration,  he  awarded 
to  the  owner  the  same  proportion ;  and  it  was 
adopted  by  Mr.  Justice  Story  in  the  case  before 
him,  not  only  as  suitable  to  the  circumstances  of 
that  particular  case,  but  as,  in  ];iis  opinion,  constituting 
the  true  general  rule  of  remuneration:  not  a  rule 
absolutely  inflexible,  and  not  to  yield  to  any  extra- 
ordinary merits,  or  perik,  or  losses  on  the  part  of 
owners ;  for  cases  may  exist  in  which  one-half  might 
with  propriety  .be  allowed  to  the  owner,  as  had 
sometimes  been  done, 
to  tSr^S*  -^  between  the  master  and  the  other  officers,  the 
usual  course  has  been  to  allow  the  master  a  laiger 
proportion  than  the  mate,  and  this  even  when  the 
mate  has  been  put  in  command  of  the  salved  ship. 
Under  ordinary  circumstances,  the  proportion  com- 
monly allowed  to  the  master  has  been  double  that 
of  the  mate.  This  is  deemed  to  be  just,  on  the 
ground  that  the  master,  in  permitting  the  salvage 
enterprise,  takes  upon  himself  a  great  responsibility 
to  his  owners,  and  also  to  the  shippers  of  the  cafgo. 
But  here  again  the  rule  is  not  inflexible ;  and  in 
case  of  great  perils,  sacrifices  and  hardships  mcurred 
by  the  mate,  as  commander  of  the  actual  salvors, 
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his  proportion  is  permitted  to  approacli  nearer  to  <3HAP.ia. 
that  of  the  niaster(a).  Upon  this  principle,  a  larger 
share,  amonnting  to  about  two-thirds  of  the  amount 
awarded  to  the  master,  was,  by  the  Supreme  Court 
in  one  case(J),  and  by  Mr,  Justice  Washzngton  in 
another(<?),  allowed  to  the  mate« 

As  between  the  master  and  the  crew,  the  usual  to  the  enw 

'  ooUeeilTely. 

practice  has  been  to  allow  to  the  former  about  one* 
fourth  of  the  salvage,  after  deducting  the  proportion 
adjudged  to  the  owner.  This  was  done  in  the  two 
cases  last  cited. 

Where  the  pretensions  of  the  seamen  composing  Dietrtbiiti<m 
the  crew  ^  very  unequal,  it  is  usual  to  discriminate  ^w?  "'^ 
'between  them.    But  it  is  against  the  policy  of  the 
maritime  law  to  make  what  may  be  felt  to  be 
invidious  distinctions  in  this  respect  upon  light 
grounds;  and  the  amount  allowed  as  salvage  is 
deemed  to  be  much  more  important  than  the  ratio 
of  apportionment    This  principle  is  applicable  to     « 
cases  in  which  several  vessels  and  crews  are  con* 
oemed  in  the  salvage  service(e;^. 

The  £reighter  of  the  salvor  ship  is  not  entitled  to  pM»ightar 
salvage,  unliess,  being  on  board  at  the  time  of  the  ^  a^'age, 
salvage  enterprise,  he  consented  to  it,  and  thus  dis* 
charged  the  owner  from  the  responsibility  incurred 
by  deviating  from  the  voyage(^). " 

(a)  The  Henry  Ewebank,  1  Sumner's  R.,  400, 429. 
(5)  The  Blaireau^  ubi  supra.  * 

(c)  The  Cora,  2  Washington's  R.,  80,  87. 

(d)  The  Henry  Ewebank,  4  Sumner's  R.,  400,  433 ;  The  Cora,  2 
Washington's  R.,  88 ;  The  Jonge  Bastion.  5  Robinson's  R.,  322. 

(e)  The  Cora,  2  Washington's  R.,  80  \  The  Nathaniel  Hooper,  t 
Sumner's  R.,  542,  577-581 ;  The  Blaireau,  ubi  supra. 
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4.  Br  WHAT  Aon  ov  ths  baltor  rib  uaar  to  balyaob  n 

VOBFKITKD. 

'  It  IB  an  important  and  well  settled  principle  that 
a  salvor  forfeits  all  claim  to  compensation  by  tiie 
embezzlement  of  any  part  of  the  property  saved, 
and  this  principle  has  been  distinctly  affirmed  by 
the  Supreme  Court  of  the  United  States(a) ;  and  it 
matters  not  whether  the  act  of  embezzlement  was 
committed  at  sea,  or  after  the  property  has  been 
brought  into  port,  or  even  while  it  was  in  the  cus^ 
tody  of  the  officers  of  the  camt(b).  Salvage  may 
also  be  forfeited  by  other  a^pravated  misconduct  on 
the  part  of  the  salvor,  such  as  spoliation,  smu^ling, 
or  gross  neglect(c). 
ojjwt^tBd  Iji  i^  cause  of  salvage,  the  officers  and  crews  of 
S^ISL^^  the  vessels  concerned,  on  both  sides,  are  admitted, 
ex  neceseitate,  to  testify  to  facts  occumng  at  the  bme 
p  of  the  semce,  and  which,  from  the  nature  of  the 
case,  are  not  susceptible  of  distinct  and  independent 
proof;  and  in  our  courts,  salvors  have  been  deemed 
competent,  although  parties  to  the  suit^  and  without 
releasing  their  interest.  Their  evidence  is,  however, 
to  be  received  with  caution  and  diBtru8t(t^).  In  a 
case  in  the  English  admiralty,  decided  in  1700,  the 
testimony  of  the  master,  the  mate,  and  some  of  the 
crew  of  the  salvor  ship,  although  parties,  was  also 

(a)  I%e  BlaireaUf  ubi  supraT 

lb)  The  Blaireau,  abi  Bupra;  The  BoHon  and  Cargo,  1  Sumner'fi 
R.,328. 

(c)  7^  P«ao  Gorunnet,  6  Wheaton'B  R.,  152  (5  Cond.  R.|        ). 

{d)  The  Boeton  and  Cargo,  1  Saiimer'BR.,328,343;  TkeEu>ebank, 
ib.,  400,  432. 
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received  (a).  But  in  another  case,  which  OGcarred  a  ch^is. 
year  later,  there  was  a  petition  to  dismiss  two  of  the 
plainti£&,  composing  a  part  of  the  crew  of  the  ship, 
and  who,  it  is  stated,  had  also  executed  releases  of 
their  claim  to  any  share  of  salvage(i).  The  suit  of  ^^^ 
the  salvor  may  be  in  rem  against  the  property 
saved,  or  the  proceeds  thereof;  or  in  pereonam 
against  the  party  at  whose  request  and  for  whose 
benefit  the  salvage  service  has  been  performed(o). 

All  those  who  are  entitled  to  share  in  the  salvage  o<KMiTon 
ought  to  be  made  parties  to  the  suit ;  and  the  proper  ^  p«- 
course  is  to  make  them  so  by  name  in  the  libel,  in 
order  to  avoid  the  in^nvenience  of  subsequently 
bringing  their  names  properly  before  the  court  to 
enable  it  to  make  a  just  distribution.  The  libel 
may,  however,  be  filed  by  the  master,  or  owner,  or 
both,  in  behalf  of  themselves  and  of  the  officers  and 
crew  of  the  salvor  ship.  When,  however,  the  crew 
are  not  thus  made  parties,  either  by  name  or  by 
description,  they  may  file  a  supplemental  libel  or 
petition  referring  to  tiie  original  Ubel,  and  asserting 
their  rights  as  co-salvors.  But  although  there  should 
be  but  one  libel  of  coHsalvors^  if  there  are  several 
sets  of  salvors^  as  the  officers  and  crew,  of  diiBTerent 
vessels,  by  whom  distinct  salvage  services  have  been 
rendered,  it  is  proper  that  their  respective  claims  to 
remuneration  should  be  asserted  in  distinct  6uits((f). 

(a)  Tht  Sara  Bamardina^  2  Haggard's  B.,  151,  n. 
(6)  T%e  Pitt,  2  Haggard's  R.,  149,  n. 

(c)  See  Appendix,  Role  xix.  of  the  Rules  of  Practioe  in  cases  of 
Admiralty  and  maritime  jurisdiction. 

(d)  The  Botton  and  Cargo^  1  Sumner's  R.,  328 }  The  Ship  Henry 
Bwdbqnkj  I  Sumner's  R.,  400,  408. 
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CHAPTER  Xin. 

COLUBION. 

Tbtb  law  exacts  of  the  master  and  crew  of  every 
vessel,  whether  at  sea  or  in  port^  constant  care  and 
vigilance  to  avoid  collision  with  other  vessels ;  and 
any  degree  of  negligence  in  this  respect,  which 
becomes,  however  unintentionally,  the  cause  of 
damage  to  others,  the  maritime  law  considers  as  a 
dereliction  of  bonnden  duty,  entitling^the  sufferer  to 
reparation  in  damages.  For  injuries  of  this  desmp- 
tion,  the  common  law  courts  afford  a  remedy  by  a 
personal  action  against  the  master  and  the  owner; 
but  the  more  usual  and  effectual  form  of  redress  is 
by  a  proceeding  in  the  instance  court  of  admiralty, 
technically  called  a  cause  of  damage,  civil  and  mari- 
time, against  the  guilty  ship(a). 

(a)  By  the  ftfteenth  rale  of  tbe  Role*  of  Adnunlfy  Prmctioe,  it  m 
declared  that  "  In  iJl  euits  for  damage  by  collision,  the  libellant  may 
proceed  agunat  the  ship  and  master,  or  against  the  ship  alone,  or  against 
the  master  or  the  owner  alone,  in  penonamJ*^ 

These  remedies  must  not  be  understood  to  be  confined  to  casoi 
where  the  injury  is  inflicted  while  one  or  both  of  the  vesseLs  is  under 
headway.  A  collision,  in  the  l^;al  sense,  may  occur  while  both  are 
moored.  Thus,  if  a  vessel  enter  a  dock  at  high  tide  and  be  impru- 
dently moored  outside  of  a  smaUer  yessel,  and  at  ebb  tide,  for  want  of 
sufficient  water  to  keep  her  erect,  careens  over  and  crushes  the  smaller 
yessel,  this  is  an  injury  by  collision,  for  which  a  remedy  may  be  sought 
in  a  court  of  admiralty.  Hie  Lake^  14  Law  Rep.  (4  N.  S.),  669,  dedded 
in  the  C.  0.  for  the  District  of  PennsylTania. 
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In  the  case  of  The  Wood/rop  Lord  Stowbll  classi-  ^^^^  ^ 
fies  cases  of  collision,  and  lays  down  tbe  rules,  with 
respect  to  the  parties  by  whom  the  loss  is  to  be 
borne,  as  follows :  ^  In  the  first  place,  it  may  happen 
without  blame  being  imputable  to  either  party,  as 
where  the  loss  is  occasioned  by  a  storm  or  other 
via  major.  In  that  case  the  loss  must  be  borne  by 
the  party  on  whom  it  happens  to  light ;  the  other  not 
being  responsible  to  him  in  any  degree.  Secondly, 
a  misfortune  of  this  kind  may  ari^  where  both 
pai*ties  are  to  blame,  where  there  has  been  a  want 
of  diligence  on  both  sides ;  in  such  case  the  rule  of 
law  is,  that  the  loss  must  be  apportioned  between 
them.  Thirdly,  it  may  happen  by  the  misconduct 
of  the  suffering  party  only ;  and  then  the  rule  is  that 
the  sufferer  must  bear  his  own  burthen.  Lastly,  it 
may  have  been  the  fault  of  the  ship  which  ran  the 
other  down ;  and  ill  this  case  the  innocent  party 
would  be  entitled  to  an  entire  compensation  from 
the  other(a).'' 

Each  of  these  several  descriptions  of  cases  requires 
a  brief  commentary,  and  I  propose  to  notice  them 
in  the  inverse  order  of  their  enumeration  above. 

When  the  collision  is  attributed  exclusively  to  the  \j^f^ 
fault  of  the  ship  that  ran  the  other  down,  according  ^^*i^** 
to  the  general  maritime  law,  and  formerly  by  the  ^  •?»"-**"« 
law  of  England,  the  injured  party  is  entitled  to  full 
compensation  aai  of  dJlihe  property  of  ihe  ovmera  as 
well  as  of  the  master  of  the  guilty  ship,  on  the 
ground  that  they  are  answerable  for  the  conduct  of 

(a)  Dodflon's  Ad.  B.»  $3. 
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▼cMu  I.  tiie  persons  employed  by  themselyes,  and  over  whom 
the  suffering  party  had  no  control.  But  HoUand 
having  innovated  upon  this  rule  by  exempting  per- 
sons interested  in  the  navigatico  of  that  country 
from  liability  beyond  the  value  of  their  own  pro- 
perty put  at  hazard,  viz.,  their  ship,  freight,  appard 
and  furniture,  Ikigland  followed  her  ezample(a),  and 
it  has  since  been  adopted  also  in  our  own  country  (6). 
The  English  statute  exempts  the  ship-owner  from 
liability  for  injuries  done  to  other  vessels  without 
his  fault,  beyond  his  property  in  the  ship,  ^ight, 
apparel  and  furniture ;  and  it  has  been  held  in  the 
English  Court  of  Admiralty  that  Jkhing  atorea  of  a 
Greenland  ship  are  liable  for  damage  done  by  colli- 
sion, as  appurtenances  to  a  ship  of  thajt  descrip- 
tion(o).  By  the  American  act,  the  liability  of  the 
ship-owner  for  loss  or  damage  occasioned  by  collision, 
Ac,  "without  the  privity  or  knowledge  of  such 
owner,^  is  limited  to  "  the  amount  or  value  of  the 
interest  of  such  owner  in  such  ship  or  vessel,  and 
her  freight  then  pending."  The  language  of  the 
two  acts  respectively  seems  to  be  essentially  equiva- 
lent in  import,  and  not  likely  therefore  to  lead 
to  any  diversity  of  construction  with  respect  to  their 
scope.  The  above  mentioned  decision  relative  to 
the  stores  of  a  ship  employed  in  the  whale  fishery, 
it  will  be  seen,  did  not,  strictly  speaking,  turn  on  the 
language  of  the  statute,  the  question  being  whether 
these  stores,  which  were  neither  "  freight,  apparel  or 

{a)  53  Geo.  iii.,  ch.  159. 

(6)  Act  of  Mux^h  3, 1851,  ch.  43,  §§  3,  4;  9  Stot  at  Laige,  635. 

(c)  Tke  Dundee^  1  Hagg.  Adm.  R.,  109. 
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fomiture,''  were  not  virtually  a  part  of  the  ship,  as  ch^"- 
appnrtenaiit  thereto. 

To  sustain  a  claim  to  full  indemnity  for  injury  by  2SI^?«. 
collision,  two  things  must  concnr:  the  collision  ?<^^ 
must  have  been  caused  by  the  fault  of  the  opposite 
party,  and  there  must  have  been  no  want  of  ordi- 
nary care  to  avoid  it  on  the  part  of  the  complainant 
^^The  established  rules  of  nautical  practice,  as 
explained  by  professional  men,  the  usages  and 
regulations  of  particular  ports  and  rivers,  the  state 
of  th^  wind,  the  tide,  and  the  light^  the  degree  of 
vigilance  of  the  masters  and  crews,  and  all  other 
circumstances  bearing  upon  the  conduct  and  manage- 
ment of  both  vessels,"  aria  to  be  considered  in 
deciding  upon  these  points.  But,  although  there 
are  certain  rules  respecting  the  management  of 
vessels,  which  have  been  adopted  by  courts  as 
positive  rules  of  law,  the  neglect  of  them  by  one 
party  will  not  dispense  with  the  ezercise  of  ordinary 
care  and  caution  by  the  other(a). 

This  principle  extends,  also,  to  the  conduct  of  the  saflMng 
suffering  party  after  the  collision ;  and  if  by  wilful  SSJlSJUl 
negligence  or  supineness,  losses  are  incurred,  which,  •^ntSST 
by  seasonable  exertions  might  easily  have  been  Jfi^^^f 
avoided,  no  compensation  for  such  losses  is  allowed.  "*^^ 
Thus,  where  a  vessel  lying  at  anchor  in  the  Thames, 
had  a  piece  knocked  out  of  her  side  by  the  anchor, 
standing  ^*  arCock-biU,"  of  a  descending  vessel,  and 
was  immediately  run  ashore  in  consequence  of  her 
leaking;  no  effort  having  been  made,  during  two 

» 

(a)  Abbot  on  Shipping  Borton  ed.,  311, 312. 


374  ADIOSALTT  JUBIBDICnON. 

TOT^i.  tidesi  to  stop  the  leak,  which  the  conrt  was  of 
opinion  might  easily  have  been  done;  a  claim  for 
damage  done  to  the  cargo,  in  conseqnence,  was 
rejected  on  this  gronnd,  as  well  as  becaose  the 
damage  occnrred  on  the  \sxid(a). 
SrifTL:  Where  the  collision  has  been  caused  by  n^li- 
*^ '*'**'  gence  or  want  of  skill  on  the  part  of  the  libellantfs 
vessel,  snbseqnent  ntiisconduct  on  the  part  of  the 
opposite  party,  in  not  having  attempted  to  ascertain 
whether  some  assistance  might  not  have  been  ren- 
'  dered  towards  saving  the  disabled  vessel,  will  not 
bring  the  case  within  the  role  of  apportionment. 
But  in  a  case  of  this  kind,  where  the  conduct  of  the 
master  of  the  ship  proceeded  against  had  been 
clearly  reprehensible.  Sir  John  Nioholl  condemned 
her  owner  and  his  bail  in  all  the  costs  and  expenses 
of  the  suit(i). 
SS^  SS!'  Where  there  has  been  a  want  of  diligence  or  skill 
"^  on  both  sides,  it  is  the  settled  rule  of  the  general 
maritime  law  of  Europe  to  apportion  the  loss 
between  the  two  culpable  ships,  and  this,  not  pro 
rata  accordmg  to  their  respective  values,  but  in 
equal  moieties.  In  the  case  of  Ths  Woodrop^  as  we 
have  seen,  it  was  declared  by  Lord  Stowell  to  be 
also  the  rule  of  the  English  Court  of  Admiralty,  and 
it  was  unequivocally  recognized  by  the  House  of 
Lords  in  Say  v.  Ze  Nerve^  on  appeal  from  the 
judgment  of  the  Court  of  Session  in  Scotland.  It 
was  further  adjudged  that  each  party  should  pay 

{a)  The  EOides,  3  Haggird's  R.,  367. 
(6)  7%eCeU,Z  Haggard's  R.,  821, 327. 
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his  own  C06t8(a).  It  is  laid  down  as  onqnestionable  cobap^ib. 
by  Chancellor  KxsT(b)j  and  by  Mr.  Justice  Stoby(c), 
and  in  a  very  recent  case  it  has  at  length  been 
expressly  declared  and  adopted  by  the  Supreme 
Court  of  the  United  States,  as  the  rule  ^  the  most 
just  and  equitable,  and  as  best  tending  to  induce 
care  and  vigilance  on  both  sides,  in  naYigation((;?).^ 
The  justice  of  this  rule  of  eqiuxl  apportionment 
between  two  culpable  vessels,  has  been  severely 
questioned;  and  considering  the  great  disparity  in 
the  degree  of  culpability  which  may  well  happen 
to  be,  and  ofken  is  attributable  to  the  respective 
parties,  the  mle  must  be  conceded  to  be  extremely 
defective,  as  a  means  for  the  attainment  of  particular 
justice.  But  its  expediency  and  substantial  equity, 
as  a  general  rule,  though  it  has  been  aptly  called  a 
TtLeticum  jvdioiv/ni^  have  been  vindicated  and  main- 
twied  by  very  able  writers,  and  by  the  highest 
judicial  authorities,  on  account  of  the  difficulty  of 
determining  the  comparative  measure  of  blame 
chai^geable  upon  each  party,  and  the  tendency  of 
the  rule  to  insure  vigilance  on  the  part  of  those 

(a)  2  Shaw's  Sootdi  Appeal  Cases,  395 ;  a  foil  abstract  of  this  case 
is  f^Yen  in  Abbot  on  Shipping,  303  et  teq.  That  the  rule  in  question 
requires  an  equal  ^>portionment  seems  to  be  clear.  It  was  unques- 
tionably so  understood  by  Lord  Stowsll  in  The  Woodmp^  and  by 
the  House  of  Lords  in  the  case  of  Hay  t.  Le  Nerve. 

(b)  3  Kent's  Comm.,  3d  ed.,  231. 

(c)  Story  on  Bailments,  §  608. 

(d)  The  Catharine,  17  Howard's  R.,  170  (21  Gurtis's  Beds.  S.  C, 
434,  439).  The  fault  imputed  to  the  libellant's  yessel  (the  San  Louis) 
was  that,  being  close-hauled,  she  lufl*ed  instead  of  keeping  her  course; 
that  uoopatedto  therespondent'sTessel,haying  the  wind  free,  was,  that 
she  had  no  sufficient  look-out. 
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T^i.    who  have  the  charge  both  of  large  and  small 
veasels(a). 

The  common  law  role  is,  that  if  the  plaintifl^  in  a 
suit  to  recover  damages  arising  from  collision,  is 
shown  to  have  been  in  any  degree  in  jPaolt,  he  is 
entitled  to  no  remuneration.  This  state  of  the  law 
leads,  it  wiU  be  observed,  both  in  this  country  and 
in  England,  to  this  remarkable  result:  that  what  in 
one  court  is  regarded  as  an  injury  entitling  the 
sufferer  to  redress,  is  held  by  another  court  of  the 
same  country,  possessing  a  concurrent  jurisdiction,  to 
furnish  no  title  to  reparation. 
tv.wnm  We  have  seen  that  by  the  law  of  England,  as 
*"  expounded  by  Lord  Stowbel,  where  the  collision  is 

purely  fortuitous,  no  right  of  action  accrues  from  it 
in  favor  of  either  party.  But  by  the  law  of  most  of 
the  maritime  states  of  Europe,  as  understood  and 
interpreted  by  Lord  Tentsbben,  differing  in  this 
particular  from  the  Boman  law,  the  rule  of  mutual 
contribution  is  applied  also  to  this  class  of  cases  now 
under  consideration  (5).  It  cannot  have  escaped 
the  observation  of  any  intelligent  reader  who  has 
attentively  perused  the  first  chapter  of  this  work, 
tliat  the  controversy  which  long  agitated  the 
Supreme  Court  touching  the  extent  of  the  constitu- 
tional grant  of  admiralty  jurisdiction,  has  finally 
resulted  in  the  conclusion  that  the  framers  of  the 
Constitution  had   no    exclusive  reference  to  the 

(a)  See  Abbot  on  Shipping,  Boston  ed.  of  1S46,  pp.  904,  305,  306 ; 
3  Kent's  Commentaries,  231. 
(6)  Abbot  on  Shipping,  Boston  ed.,  1846. 
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jnrispradence  either  of  England  or  of  the  maritdme  ^j^  ^ 
states  of  the  continent  of  Europe,  bat  that  in 
deciding  upbn  the  limits  of  this  branch  of  their 
jurisdiction,  and  also  in  determining  the  principles 
and  rules  which  shoold  regnlate  its  exercise,  the 
courts  of  the  United  States  might  rightfully  resort 
indiscriminately  to  either  of  thpse  sources  for 
guidance,  being  responsible  only  for  a  considerate 
and  discreet  exercise  of  this  discretionary  authority. 
Assuming' that  the  rule  of  contribution  prevailed 
OIL  the  continent  of  Europe,  to  a  greater  or  less 
extent,  with  respect  to  the  description  of  cases  under 
consideration,  it  follows,  therefore,  that  th^  American 
courts  were  at  liberty  to  adopt  either  that  or  the 
English  rule,  according  as  the  one  or  the  other 
should,  on  mature  consideration,  appear  to  be  the 
more  eligible.  In  the  exercise  of  this  discretion,  the  ' 
Supreme  Court  has  lately  pronounced  in  favor  of 
the  English  rule  of  leaving  the  loss  resulting  from 
collision,  imputable  to  no  fSault  on  either  side,  finally 
to  rest  where  it  happens  to  light,  as  being,  in  the 
judgment  of  that  court,  *^  more  just  and  equitable, 
and  more  consistent  with  sound  principles  ^  than  the. 
opposite  rule((z).  Such,  therefore,  is  now  the  esta]^ 
lished  rule  of  the  maritime  law  of  the  United 
States,  which,  with  respect  to  each  of  the  four 
species  of  collision  enumerated  by  Lord  Stowbu^ 
is  thus  rendered  accordant  with  that  of  England(i). 

(a)  Stainback  v.  JRa€,14  Howtrd'B  R.,  532,  533  (20  Cortis's  Decis. 
8.  C,  321,  325). 

(6)  This  is  the  rale  also  prescribed  bj  the  Commercial  Code  of 
Fnaee.    Its  language  is  '^  Xn  oas  d'abordage  de  navires,  si  PeTen^meat 

48 
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T^L  But  the  continental  codes  and  jurists  reoogaise  a 
fifth  description  of  cases,  which  seems  never  to  have 
been  thought  of  in  the  English  Gonrt  of  Admiralty, 
as  a  distinct  class  in  which  the  sufferer  could,  by 
possibility,  be  entitled  to  reparation  in  any  form. 
It  is  that  in  which  the  collision  was  the  result  of 
mismanagement  on  the  part  of  one  or  both  of  the 
parties  concerned,  and  might  therefore  have  been 
avoided ;  yet,  it  is  nevertheless  impossible  to  learn 
to  whose  fault  it  is  imputable.  In  this  case,  also, 
the  loss  is,  by  these  codes,  equally  apportioned 
between  the  parties.  This  class  of  cases,  it  is  true, 
is  noticed  by  Mr.  Bxll  in  his  Commentaries  on 
Commercial  Law,  and  he  intimates  his  approbation  of 
the  rule  applied  to  it,  as  one  founded  in  justice  and 
sound  policy(a).  But  the  observations  of  Sir 
Chbibtophkb  Bobinbok  in  The  Qziharine  of  Dov^^ 
which  arose  subsequently,  clearly  infer  that  this  rule 
had  acquired  no  foothold  in  the  English  admiralty  (i), 
and  in  the  recent  case  of  The  Maid  of  AwMand^ 
the  language  of  Dr.  LxTSHmoTON  to  the  like  effect  is 
perfectly  explicit.  Cross  actions  had  been  brought ; 
and  in  asking  the  opinion  of  the  masters  of  the 
Trinity  House  upon  the  controversy,  he  observed : 
'^  If  you  say  that  the  blame  attaches  to  both,  then 
the  damage  must  be  divided ;  but  if  you  say  that 
you  cannot  tell  which  is  to  blame,  then  I  must 
dismiss  both.^  In  pronouncing  his  judgment  he 
accordingly  said:   ^Hhe  court  cannot  come  to  a 

a  kik  purexnent  fortuit,  le  domage  est  supports,  sans  repetition,  par 
oelui  des  navires  qui  Pa  eprouv6."      Code  de  Commerce,  art.  407. 
(a)  1  BeU'8  Comm.,  579,  581.        (&)  2  Haggard's  R.,  145,  154. 
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satasfieu^tcrry  condiisioii  as  to  which  was  to  blame,  ^^h^ii. 
and  this  lea/oee  open  to  me  onhf  one  coarse,  namely, 
to  dismiss  both  actions(a).'' 

The  question  has  not  yet  been  brought  to  the 
consideration  of  the  Supreme  Court  of  the  United 
States^  and  Has  not  therefore,,  in  this  country,  been 
definitively  determined.  But  it  has  lately  occupied 
the  attention  of  several  of  the  district  judges  and 
American  writers;  and  in  one  instance,  occurring 
in  the  District  of  Ohio,  the  judge  of  that  district 
deemed  it  necessary  explicitly  to  decide  it.  The 
earliest  expression  of  judicial  opinion  I  have  met 
with  relative  to  it  is  that  of  Judge  Wabb,  in  Ths 
Scioto  just  above  cited,  in  which  he  spoke  of  the  rule 
of  apportionment  as  applicable  as  well  to  the  case 
of  inscrutable  fault  as  to  that  of  inevitable  accident 
Mr.  Justice  Stoby,  referring  to  the  observations  of 
Mr.  Bbll  upon  it,  and  prior  to  the  case  of  The 
MoAd  of  Auoklandj  expresses  the  opinion  that  ^  If 
the  question  is  still  open  to  controversy,  there  is 
great  cogency  in  the  reasoning  of  Mr.  Bbll  in  favor 
of  adopting  the  rule  of  apportioning  the  loss  between 
the  parties.  Many  learned  jurists  support  the  justice 
and  equity  of  such  a  rule ;  and  it  has  the  strong  aid 
of  Poihier  and  Emerigon  f  citing  Pothier,  Avaries, 
n.  155 ;  1  Emerig.  Assur.  ch.  12, 814(&).  Chancellor 
EIbnt,  in  terms  somewhat  too  strong,  speaks  of  it 
as  a  rule  *^  universally  declared  by  all  the  foreign 
ordinances  and  jurists.^  In  Weds  v.  The  Bay  State^ 
Judge  Birrs  is  reported  to  have  referred  to  the  rule 

(a)  6  Notes  of  Ca8e6,240.  (6)  Story  on Bulments,  {  609. 
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^^^  of  apportionment  in  cases  of  inscratable  blame  as 
one  of  the  established  niles  of  decision  in  the 
District  Conrt  for  the  Sonthem  District  of  New- 
Tork,  and  he,  on  that  occasion,  it  seems,  for  the  first 
time,  applied  this  rale  to  the  case  of  mutoal  tanlt(a). 
Under  this  state  of  authority,  Mr.  Flanders  states 
this  to  be  the*  American  mle(&).  More  recently 
it  has,  npon  foil  consideration,  been  held  to  be 
so  by  Judge  LBAvnT,  of  the  District  Ck>nrt  for 
the  District  of  Ohio(^) ;  and  in  a  very  late  case,  the 
able  and  learned  jndge  of  the  Northern  District  of 
New-York  did  not  hesitate  to  declare  the  mle  of 
apportionment  to  be  applicable  alike  to  the  ease 
of  inscrutable  and  of  mutual  fault(d^. 

Should  the  question  be  carried  for  decision  to  the 
Supreme  Court,  it  will  be  for  that  tribunal  finally 
to  determine  whether  in  the  case  in  question  the  role 
of  apportionment  prevalent  on  the  continent  of 
Europe  shall  be  adopted  in  this  country,  or,  as  in 
the  case  of  unavoidable  collision,  and  in  accordance 
with  all  the  analogies  of  oar  jurisprudence,  the 
English  rule  shall  be  preferred.  It  is  not  at  all  sur- 
prising that  in  England  where  the  preponderance  of 
tiie  common  law  is  so  decided,  that  even  the  Court 
of  Admirality  should  never  have  thought  it  worth 
while  to  consider  whether,  with  respect  to  a  species 
of  controversy  of  which  the  courts  of  common  law, 

(a)  6  New-Tork  Leg«l  Observer,  201. 

(b)  Flanden't  Mar.  Law,  §§  357,  358. 

(c)  Lucas  T.  77ie  Thomas  Swati^  3  Amer.  Law  Rep.,  569. 

(d)  Jarvis  y.  The  State  of  Maine,  reported  in  the  Kew-Yotk 
Tribune. 
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poasees  a  oonciirreiit  jnrisdictiony  it  was  expedi-  ««^J«- 
ent  to  adopt  from  foreign  codes  a  particular  mie 
at  open  war  with  that  universal  principle  of  the 
common  law  which  forbids  the  award  of  damages 
to  a  suitor  who  fails  to  establish  the  truth  of  his 
allegations  against  his  adversary.  But,  anomalous 
as  the  rule  must  be  admitted  to  be,  it- ought  not  to 
be  hastily  condemned.  It  is  in  reality  less  objec- 
tionable than  to  a  mind  imbued  with  the  prin- 
ciples of  the  common  law  it  is  likely,  at  first  blush, 
to  appear.  This  class  of  cases  is  understood  to 
embrace  aU  those  in  which,  while  from  their  overt 
aspect  it  is  palpable  that  by  reasonable  diligence 
and  ordinary  skill  on  both  sides,  tho  catastrophe 
might  have  been  avoided,  yet,  frt>m  the  lack  of 
explanatory  evidence,  or  from  its  contradictory 
import,  it  is  impossible  to  ascertain  the  particular 
nature  of  the  £Eiult  committed,  or  else,  when  this  is 
done,  to  determine  at  whose  door  it  lies.  And  it 
must  be  conceded  that  of  the  great  multitude  of 
actions  for  damages  suffered  by  collision  that  of  late 
have  been  prosecuted  in  our  courts,  a  considerable 
proportion  have  assumed  a  shape  so  questionable 
aod  perplexmg.as  to  render  them  incapable  of  satis- 
&d»ry  station,  «.a  «iy  judgmeat  pronomoed  in 
£Bivor  of  dither  party  little  better  than  a  random 
guess.  It  is  true  this  uncertainty  sometimes  attends 
other  forms  of  action,  and  that  in  the  courts  of 
oonmion  law  the  verdicts  which  jurors  are  required 
to  find  are  sometimes  of  this  character.  But  there 
are  reasons,  founded  both  in  the  inherent  nature  of 
the  controvenoes  in  question,  and,  to  some  extent, 
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▼oi^i-  also  in  the  character  of  the  witnesses  npon  whoia 
reliance  must  chiefly  be.  placed,  that  distingniBh 
these  controversies,  in  this  respect,  from  all  others, 
and  have  rendered  them  proverbial^  for  contradic- 
tory testimony. 

Exactly  of  the  kind  I  have  described  was  the 
case  above  cited  of  The  Maid  cf  AuMani  in  the 
English  Gonrt  of  Admiralty,  in  which  neither  the 
master  of  the  Trinity  Honse  nor  the  distingiiished 
judge  conld  ^come  to  a  satisfactory  conclusion  as  to 
which  was  to  blame,''  and  he  accordingly  dismissed 
the  action;  just  as  a  jury  in  a  like  case,  in  a  court  of 
law,  would  have  been  obliged  to  pronounce  in  favor 
of  the  defendant,  on  the  ground  that  tiie  plaintiff 
holding  the  affirmative  of  the  issue,  had  fiGuled  to 
establish  his  right  of  remedy  by  preponderant  evi- 
dence. Now,  it  is  clear  that  in  the  opinion  of  Dr. 
LuBHiKGTOir  it  was  as  probable  that  either  one  of  the 
parties  was  to  blame  as  the  other,  and  that  both 
might  have  been  in  fault  They  Gitood  before  the 
court,  therefore,  morally,  upon  a  footing  of  perfect 
equality,  and  had  the  judge  considered  himself  at 
liberty  to  enforce  this  equality  by  decreeing  an  equal 
contribution  to  repair  the  damages  sustained,  he 
would  probably  have  gladly  exercised  thd  power, 
for  it  must  be  conceded  that  there  is  something  in 
the  rude  equity  of  snch  a  judgment  that  accords 
with  our  sense  of  justice* 

In  a  cause  of  damage  for  injury  sustained  by 
collision,  the  burthen  of  proof  to  establish  the 
charge  of  negligence  or  want  of  skill,  rests  in 
general  upon  the  libellant     In  other  words^  in 


of  proof  Ikt 
<mth«llb«l- 
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order  to  entitle  him  to  reparation,  there  must  be  a  <^°^-  ^ 
preponderance  of  evidence  in  his  fayor(a).    But 
where  it  is  shown  that  the  vessel  charged  as  the 
wrong-doer  omitted  an  ordinary  and  proper  measure  ^^J^^* 
of  prevention,  the  burthen  is  on  her  to  show  that  S^mST 
the  collision  was  not  owing  to  her  neglect,  but  would  gj^*** 
liave  happened,  nevertheless^  if  the  precaution  had 
been .  taken.     Thus,  where  the  respondent's  vessel 
was  intentionally  left  at  her  moorings  in  a  harbor, 
to  encounter  an  approaching  g^l^wiffunU  cmypereon 
en  hooflrd^  and  during  the  night  she  dragged  her 
anchors,  and  ran  foul  of  the  libellant's  vessel,  it  was 
held  to  be  incumbent  on  the  respondents  to  show 
that  the  misfortune  was  not  attributable  to  this 
eau8e(d).    . 

A  like  prinbiple  has  recently  been  asserted  by 
the  Supreme  Court  of  the  United  States  in  very 
emphatic  terms,  with  respect  to  the  non-observance 
of  the  precautions  against  collision  enjoined  by  the 
act  of  Congress  of  July  7, 1838,  ^^  to  provide  for  the 
better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  in  whole  or  in  part  by  steam." 

In  the  case  before  the  courts  which  was  that  of  a 
collision  between  two  steamboats  on  the  Misossippi 
river,  about  ninety-five  miles  above  the  port  of  New 
Orleans,  the  respondent^  vessel  had  omitted  to  carry 
the  lights  required  by  this  act^  and  the  court  decided 
that  this  alone  was  sufficient  to  cast  upon  the  respon* 

(a)  The  Catharine  of  Daver^  2  Hagg;ard'B  R.,  145, 153. 

(6)  Clapp  T.  Young  et  aL,  decided  in  the  District  Court  of  the 
United  States  for  the  District  of  Massachusetts,  Feb.,  1843  (6  Law 
Beporter,  111).    This,  it  wiU  be  observed,  was  an  action  tn  penonam. 
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daitB  the  burthen  of  proof  to  show  that  the  injury 
done  by  their  steamer  vjras  not  the  consequ^ice  of 
the  omiasion(a). 

In  causes  of  collision,  as  in  those  of  salvage,  ^b 
persons  composmg  the  crew  of  the  vessels  concerned 
are  admitted,  ex  neoessitate^  as  witnesses(i). 

When  a  collision  occurs  in  a  port  of  a  foreign 
country,  the  rights  and  responsibilities  of  the  par- 
ties are  to  be  determined  according  to  the  laws 
of  that  country  as  interpreted  by  its  courts.  On  a 
writ  of  error,  in  a  suit  at  common  law,  to  the  Circuit 
Court  of  the  United  States  for  the  ^District  of  Co- 
lumbia, the  defendants  were  accordingly  held  by  the 
Sujpreme  Court  to  be  exempt  from  liability  for  the 
damage  done  to  the  plainti&'  vessel  in  the  port  of 
Liverpool,  on  the  ground  that  the  collision  was 
attributable  to  the  fault  of  a  licensed  pilot  on  board, 
and  having  the  charge  of  the  defendants'  ve8sd(c). 
The  case  just  cited  adjudicates,  also,  another  impor- 
tant principle,  viz.,  that  the  actual  damage 


(a)  Waring  y.  Clark^  5  Howard's  R.,  441  (16  Cnrtis's  DeciB.  S.  C, 
456).  Mr.  Justice  Watne,  in  deliyering  the  opixiion  of  the  eourt,  took 
oocssion,  also,  to  say  that  '*  the  act  of  1838,  in  all  its  proyiBions,  is 
obligatory  upon  the  owners  and  masters  <A  steamers  naTigating  the 
waters  of  the  United  States,  whether  on  waters  within  a  state  or 
between  states,  or  waters  running  from  one  state  into  another  state, 
or  on  the  coast  of  the  United  States,  between  the  ports  of  the  same 
or  different  states."  The  prorisions  of  this  act,  and  also  of  an  act 
passed  August  30, 1852,  designed  to  prevent  collisions  of  vesseis,  will 
be  noticed  in  the  sequel. 

(6)  The  Catharine  of  Dover,  2  Haggard's  R.,  145;  Tke  Celt,  3  Hag- 
gard's R.,  321,  325 ;  and  such  is  the  established  practice  in  the  courts 
of  the  United  States. 

(c)  Smi^A y.  Cbndry,  1  Howard's  R.,  28  (14  Ourtis's Decis.  S.  C,  487). 
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at  tlie  time  and  place  of  the  injury,  and  not  the  obaf^ 
profits  wMcli  might  probably  have  been  realized  if 
the  coUisipn  had  not  occurred,  constitates  the  just 
measure  of  damages  to  be  awarded  to  the  injured 
party. 

In  a  subsequent  case,  however,  this  rule  seems  to  ^SSJSt 
have  been  unsatisfactory  to  a  majority  of  the  court, 
and  to  have  been  greatly  qualified  and  impaired,*  if 
not  altogether  subverted.  It  was  an  action  on  the 
case  (the  admiralty  jurisdiction  not  having  then  been 
declared  to  extend  beyond  tide  waters),  for  damage 
done  by  collision  between  the  steamers  of  the 
respective  parties  on  the  River  Ohio.  The  plaintifEa' 
vessel  was  sunk,  but  was  afterwards  raised  and 
repaired ;  and  it  was  held.  Chief  Justice  Tanxt  and 
Justices  Gatboit  and  Dakibl  dissenting,  that  the 
plaintiflb  were  entitled  to  recover  a  sum  sufficient, 
not  only  to  defray  the  expenses  of  raising  and 
repairing  their  vessel,  without  any  deduction  of  new 
materials  in  place  of  old,  as  in  cases  of  insurance,  but 
to  compensate  them  also  for  the  lose  of  her  probable 
eaminffs  in  the  meantime.  WiUiamaorh  and  al.  v. 
Barreti  et  aLjlS  Howard's  R,  101.  See,  also,  The 
Betsey  Oamea  (2  Haggard's  Ad.  B.,  18),  a  case  in 
which  a  vessel  having  been  run  down  while  engaged 
in  a  salvage  service,  which  she  was  thereby  rendered 
unable  to  complete,  damages  were  awarded  to  her 
owners  on  this  account ;  Lord  Stowbll  not  assenting 
to  the  objection  that  the  court  could  not  inquire  into 
the  consequential  damages,  but  adding  also,  that  in 
the  case  before  him,  the  claim,  in  fact^  was  not  a 
mere  claim  for  consequential  and  probable  advantage 
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▼^^  only,  for  the  yesBel  was  actually  in  the  pnnmt  of 
earning  that  which  it  had  been  stipulated  she  should 
receive.  So,  also,  where  a  fishing  smack  having  been 
disabled  by  collision  from  porsning  her  voyage  from 
London  to  Norway  to  receive  a  cargo  of  lobsters,  in 
consequence  whereof  her  owners  were  obliged  to 
hire  another  smack  for  that  porposei  damages  were 
decreed  for  the  amonnt  of  freight  paid  for  the  vessel 
SQb6titnted(6(). 

It  will  be  noticed  that  in  neither  of  the  English 
cases  were  the  damages  merely  coigectnral,  as  in  the 
American  case  jnst  above  cited,  and  that  there  is 
therefore  a  marked  difference  between  the  latter 
and  the  two  former. 
tSZH  The  frequent  occorrence  of  collisions,  so  ofbeai 
destructive  to  life  as  well  as  property,  among  the 
vessels  composing  the  vast  merchant  marine  of 
Great  Britain,  naturally  led  to  the  early  ad<^tion 
of  certain  general  rules  of  the  sea,  for  the  manage- 
ment of  vessels,  adapted  to  prevent  these  disastera. 
These  rules  were  few  in  number  and  simple  in  their 
requirements,  and,  as  it  was  only  by  their  strict 
observance  that  they  could  be  rendered  efficacious, 
they  have  at  all  times  been  firmly  upheld  and 
rigorously  enforced  by  the  British  courts  as  rules  of 
law.  Being  in  themselves  well  suited  to  their 
purpose  and  unobjectionable,  and  it  being  of  great 
importance,  moreover,  that  there  should  be  unifw- 
mity,  where,  on  account  of  the  intimate  commercial 
relations  between  the  two  countries,  contrariety 
would  be  so  hurtful,  they  have,  from  time  to  time, 

(a)  The  YarkMremarif  2  Haggrrd's  Ad.  R^  30,  note. 
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been  reeognized  and  enforced  as  obligatoiy  also  in  ^^baj^u. 
tills  conntry.  Until  tlie  introdnctlon  of  steam  navi- 
gation these  roles  were  of  course  designed  exclnsively 
for  the  management  of  yessek  propelled  by  wind. 
Those  of  a  technical  character  were  in  fact  but 
conventional  nautical  nsages;  and  not  having  been 
authoritatively  reduced  to  precise  terms,  they  have 
been  variously  expressed  by  different  judges  and 
elementary  writers,  insomuch  that,  as  experience 
has  demonstrated,  a  person  having  but  a  shadowy 
and  ill  defined  apprehension  of  their  real  import, 
on  meeting,  in  books,  with  the  same  rule  enunciated 
in  different  language,  may  mistake  each  repetition 
for  an  additional  rule.  The  rest  being  general 
principles  dedudble  from  the  nature  of  the  subject 
and  excogitated  by  judges,  may  be  called  judicial 
rules.  The  foUowing  enumeration  embraces  the 
more  important  of  the  rules  to  which  I  have  referred. 

It  will  of  course  be  understood  that  they  are 
applicable  only  when,  without  their  observance, 
there  would  be  danger -of  collision;  and  it  is 
accordingly  unnecessary  thus  severally  to  qualify 
the  statement  of  them. 

1.  A  vessel  having  the  wind  free  is  bound  to  take 
all  proper  measures  to  get  out  of  the  way  of  a 
vessel  that  is  close-hauled;  or,  as  the  rule  is  ex- 
pressed in  a  recital  preceding  certain  rules  promul- 
gated in  1840  by  the  Corporation  of  Trinity  House 
respecting  steamers,  ^A  vessel  having  tiie  wind  fair 
shaU  ^ve  way  to  one  on  the  wind.^  It  imposes  a 
general  obligation^  without  prescribing  any  particular 
means  by  which  the  object  is  to  be  accomplished. 
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^^>-  It  follows,  tho^re,  tibat  the  ehoioe  of'meaoB  is 
left  to  the  party  charged  with  the  ddty  and  reepooir 
sible  for  its  akilM  perfcMinaQce.    He  is  to  determine 


for  himself  from  a  careM  consideration  of  all  the 
circmnstances,  on  which  m^e  of  a  dose-hauled  Yessel 
he  will  pass,  and  snch  is  the  judicial  interpretation 
of  the  mle(a).    He  is  bonnd  to  decide  seasonably 

(a)  The  Qaxdk,  6  Notesof  OiMS,  101;  Tkt  Otprey,  17  (7N.  S.) 
Lftw  Reporter,  384 ;  18  id.,  181. 

I  am  ftwmre  that  in  one  of  the  reported  judgments  of  the  Supreme 
Ooort  of  the  United  States,  whldi  will  be  noticed  in  theaeqnd,  there 
is  a  dictum  whkdi  seems  to  assert  it  to  be  the  dotf  of  the  Teesel  having 

the  wind  free,  on  meeting  a  dose^hauled  Teasel,  to  aroid  her  by 
direrging  to  the  right,  and  that  she  will  be  held  in  iknlt  if  she  does 
not. 

Such  an  interpretation  of  the  rule,  it  will  be  seen,  is  Teiy  &r  from 
being  in  aooordanoe  with  its  language,  which  is  not  mHj  silmt  with 
reiBpect  to  the  mode  of  fulfilling  the  duty  enjoined,  but,  by  its  gene- 
rality, infers  an  unlimited  option  with  respect  to  the  means  to  be 
employed.  It  is  a  rule  of  longstanding,  that  has  very  often  been  men- 
tioned injudicial  tribunals,  and,  as  we  shall  see,  was  a  few  years  ago 
formally  and  solemnly  reasserted  by  the  English  Trinity  House  Cor- 
poration. It  would  be  strange,  therefore,  if  it  was  really  deugned  to 
convey  the  "M*^<ng  ascribed  to  it  in  the  case  to  ^ich  I  have  alluded, 
that  it  should  never  have  been  stated  in  language  adapted  to  convey 
that  meaning;  and  still  more  strange  would  it  be  that  in  no  one  of  the 
multitude  of  cases  in  which  it  has  been  applied  in  the  English  Court 
of  Admiralty  has  such  an  interpretation  been  given  to  it.  On  the 
oontraiy,  the  construction  uueqnivocally  put  upon  it  in  that  court  is 
that  which  I  have  ascribed  to  it.  In  The  Gazelle,  above  cited,  Dr. 
LusHiNOTON  (addressing  the  elder  brethren  of  the  Trinity  House), 
speaking  of  ^  the  rules  which  have  been  hdd  down  for  the  navigation 
of  vessels,  by  the  Trinity  House  Board,"  said:  ^'The  first  rpgubition 
is,  that  sailing  vessels  having  the  wind  free  shall  give  vray.  to  those  on 
the  wind.  By  the  term  giving  vray  is  meant,  I  apprehend,  they  shall 
get  out  of  the  way  by  whatever  measures  are  proper  for  the  purpose, 
ttther  by  porting  or  starboarding  the  helm,  as  the  occasion  may 
require."    But  the  case  before  the  court  was  that  of  a  etea^ner  meet- 
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as  w<ell  as  wisely;  apd  ao  strict  is  the  aooonntability  okaku. 
to  which  he  is  held  by  law  for  any  injury  he  may 

ing  a  doee-hanled  vessel.    Dr.  Lushinoton  therefore  prooelAed  to 
speak  of  the  ootrespondent  mle  wbieh  had  been  laid  down  by  the 
Trinity  Matters  with  respeet  to  steajniers,  whichi  as  we  shaU  see,  is 
expressed  in  the  same  language  as  that  relative  to  sailing  vessels. 
*^  What,  then,"  he  said,  "  is  the  meaning  of  the  term  giving  way  ?    I 
have  already  stated  my  own  impression,  that  it  means  getting  oat  of 
the  way  by  any  measnzes  that  the  occasion  may  reqnire;  and  I  am 
not  aware  of  any  expression  that  hfs  fallen  from  any  of  the  gentlemen 
by  whom  I  have  so  often  been  assisted  in  these  cases,  that  it  means 
potting  the  helm  to  port  under  all  drcomstances.''    The  €kLEelle  on 
seeing  the  sailing  vessel  (a  schooner)  immediately  ported  her  hehn ; 
and  the  persons  in  chaige  of  her  were  pronoonced  by  the  Trinity 
liasters  to  be  in  fault  for  so  doing  under  the  circumstances,  and  it 
was  so  acljudged  by  the  conrt    Nothing  could  be  more  explidt  than 
this ;  and  Judge  Spraoue,  whose  masterly  analysis  of  the  cardinal 
nautical  rules  in  The  Otprey  evinces  at  onoe  his  well  known  p^s^cacity 
and  his  great  familiarity  with  the  sulg'ect,  in  noticing  a  review  of 
this  case  in  the  London  Law  Magazine,  assumes  it  to  be  indubitable 
that  <<The  vessel  clo6e-liaule4  must  keep  on  (wfaidiever  tack  she  may 
be  on),  and  the  vessel  free  mnst  avoid  her;  and  in  performing  this 
duty,  she  may  go  to  either  side,  or  take  any  measures  that  are  ex- 
pedient."   The  dictum  in  question  does  not  appear  to  have  had  any 
influence  npon  the  decision  of  any  subsequent  case  in  the  Supreme 
Court  i  nor  has  it  been  repeated  by  any  judge  of  that  court,  unless 
the  comprehensive  language  of  Mr.  Justice  McLxan  in  The  Oregon  v. 
RoccOj  18  Howard's  R.,  570,  and  again  in  Ward  v.  Chamberlin,  veiy 
lately  decided  by  him  on  appeal  in  the  Circuit  Court  for  the  Southern 
District  of  Ohio,  is  an  exception.    I  have  met  with  no  evidence, 
moreovisr,  of  any  actual  nautical  usage  conformable  to  this  dictum. 
It  appears,  therefore,  to  have  originated  simply  in  misapprehension, 
and  the  adoption  and  enforcement  of  it  by  a  judidal  tribunal  would 
be  rimply  an  act  of  arbitraiy  judicial  legislation.    It  may  be  presumedi 
therefore,  that  no  such  innovation  will  receive  the  deliberate  sanction 
of  the  Supreme  Court  until  it  shall  have  been  legalized  by  Congress. 
Indeed,  with  respect  to  steamers,  which  by  the  dedsions  both  of 
that  court,  and  of  the  High  Court  of  Admiralty  of  England,  are 
placed,  in  most  respects,  on  the  same  footing  as  sailing  vessels  going 
free,  the  option  I  have  awarded  to  sailing  vessels  has  been  repeatedly 
conceded. 
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^^^    do  to  the  other  YeBae\  that  in  aa  action  therefor  he 

ia  required,  contrary  to  the  general  role,  to  show 

affirmatiyely  that  all  possible  skill  was  nsed  on  his 

part  to  prevent  the  collimon.    Bnt,  on  the  other 

hand,  the  oppesite  party  is  bonnd  to  abstain  from 

I?!'"i?t"'   doing  anything  that  may  increase  the  difficulty  of 

^^  ^     passing  safely,  and  most  therefore  keep  his  conr8e(a). 

In  the  last  of  the  cases  just  cited  the  rale  was 

applied  against  a  vessel  coming  down  before  the 

wind,  at  sea,  to  speak  a  close-hauled  vessel,  and  it 

was  held  that  the  entire  duty  of  so  maneuvering  as 

to  avoid  a  collision,  devolved  on  the  former,  it  being 

the  duty  of  the  latter  to  keep  her  course. 

2.  When  both  vessels  are  going  by  the  wind,  the 
vessel  on  the  starboard  tack(&)  shall  keep  her 
wind(<?),  and  the  one  on  the  larboard  tack(<f)  bear 
up,  by  putting  her  helm  to  port,  thereby  passing 
each  other  on  the  larboard  hand. 

(a)  77b€  Cathanne,  17  Howard's  R.,  170  (21  OartiB's  Decis.  S.  C, 
434).  This  cue,  .while  it  distinctly  recognizes  the  duty  impoeed  bj 
the  rule  on  the  Tessel  going  free^  asserts,  also,  Tery  ezplidtlj,  the 
o(»Telatiye  obligation  on  the  part  d  the  dose-hanled  vessel  to  keep 
her  course,  and  that  she  is  to  be  held  responsible  for  the  consequences 
if  this  is  not  done.  The  GaxeUe^  5  Notes  of  Oases,  101 ;  Tkt  Georgtt 
id.,  368 ;  The  City  of  London,  4  id.,  40.  In  here  dting  Snglish  de- 
cisions relatire  to  steamers,  it  is  proper  to  adrertise  the  reader  that 
steamers  are  placed,  by  the  English  Court  of  Admiralty,  on  precisely 
the  same  footing,  with  respect  to  the  rule  now  in  question,  as  sailing 
yessels.  Indeed,  so  fitr  as  this  rule  is  concerned,  I  am  not  aware 
of  any  discrimination  between  them  by  the  American  courts.  The 
Oeprty,  17  Law  Reporter  (7  N.  S.),  384;  The  Oara  M.  Porter^  18 
Law  Reporter  (8  N.  S. ),  678. 

(6)  That  is  to  say,  having  the  wind  on  her  starboard  or  right  side. 

(c)  Persevere  in  her  course, 

(d)  Having  the  wind  on  her  Urboard  or  left  side. 


OOLUSIOSr.  391 


CHAP.  IS.. 


This  rede,  unlike  the  firsts  relates  to  vessels  meeting 
on  a  footing  of  equality.  As  from  the  nature  of  the  «*•  ">* 
case,  neither  can  alter  her  course  except  to  leeward, 
and  as  such  an  alteration  would  unavoidably  occasion 
a  loss  of  time,  there  would  be  great  danger,  if  there 
were  no  rule  designating  the  party  of  whom  this 
sacrifice  should  be  required,  that  each  would  perse- 
vere in  the  hope  that  the  other  would  give  way,  or 
else  that  both  would  give  way,  and  in  either  event, 
that  they  would  be  brought  into  contact  Originally 
it  was  a  matter  of  pure  indifference  on  which  party 
the  duty  should  be  devolved ;  but  it  was  of  infinite 
importance  that  the  party  should  be  designated  by 
a  rule,  universally  known,  and  in  the  highest  degree 
obligatory.  This  has  been  done  by  the  rule  under 
consideration,  and  by  the  constant  and  rigorous 
enforcement  of  it  by  judicial  tribunals,  it  is  theoreti- 
cally perfect.  It  contemplates  two  vessels  moving 
abreast,  or  nearly  so,  on  conveiging  lines ;  and  it  is 
self-evident  that  a  seasonable  observance  of  the  rule 
in  such  a  case,  could  not  £ul  to  be  etfectuaL  And 
yet^  collisions  between  vessels  thus  circumstanced, 
sometimes  happen. 

In  the  darkness  of  night  the  parties  may  fail  to 
descry  each  other  at  all,  or  one  or  both  of  them  may 
mistake  the  other's  couise  until  it  is  too  late.  The 
best  safeguard  against  this  is  proper  and  sufficient 
lights,  and  a  constant  and  vigilant  look-out. 

It  was  found  by  experience  also  that  the  obli- 
gations imposed  by  the  strict  terms  of  the  rule  were 
sometimes  rendered  perplexing  and  nugatory  by  the 
difficulty  of  seasonably  discovering  whether  the 
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approacliiiig  remA  was  or  waa  not^  in  fiMt,  close- 
hauled.  For  the  porpose  of  dimiiuahiiig  the  danger 
arisiiig  from  this  cause,  it  was  adjudged  in  the 
English  Coort  of  Admiralty  that  a  dose-hauled 
Tessel  on  the  larboard  tadc,  laboring  nnder  this 
difficolly  when  there  was  reascm  to  apprehend  a 
coUisioii,  oi^ht  to  give  way  to  a  veasel  on  the 
starboard  tack,  and  was  to  be  held  blamable  for  not 
•  doing  so,  althongh  the  latter  might  at  the  time  be 
sailing  with  the  wind  free(^).  This,  it  will  be 
seen,  though  commonly  called  an  exception,  is,  in 
reality,  an  extension  and  virtually  a  modification  <^ 
the  role,  for  it  results  in  this:  that  a  dose^anled 
vessel  on  the  larboard  tack  is  bonnd  to  give  way  to 
an  approaching  vessel  on  the  opposite  tack,  whidi, 
for  anght  that  can  be  seasonably  discerned,  moff  be 
also  close-hanled.  This  modification,  however,  was 
by  no  means  designed  as  a  relaxation  of  the  first 
mk,  requiring  a  vessel  having  the  wind  free  to  avoid 
a  vessel  oa  either  tack  that  is  closo-hanled.  Those 
in  charge  of  hter  can  be  nnder  no  mistake  as  to  her 
predicament,  and  most  take  care  to  fulfil  the  obligsr 
tion  it  imposes.  Nor  is  it  to  be  inferred  that  this 
modfication  in  any  degree  absolves  the  vessel  on  the 
larboard  tack  from  endeavoring,  by  all  means  in  her 
power,  to  ascertain  whether  the  approaching  veasel 
is  also  dose-hauled ;  for  if  she  should  be  going  at 
large,  it  would  be  far  safer  for  the  former  to  keep 
her  course,  lest  by  giving  way,  she  might  only 
increase  tiie  danger  of  collision,  should  the  former 

(a)  The  Am  f  Marf,  2  Wm.  Robinson's  B^  189. 
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endeavor  to  pass,  as  she  would  have  a  right,  under  c>b^i<- 
the  first  rule,  to  do,  on  the  starboanl  hand  In  view 
of  the  source  of  danger  here  indicated,  I  cannot 
re&ain  from  observing  that  however  jnst  and  proper 
it  may  be  to  leave  the  persons  in  charge  of  the 
vessels  having  the  wind,  firee  to  decide  for  themselves 
on  which  side  of  a  vessel  on  the  wind  they  will  pass, 
it  is  certainly  advisable  that,  as  a  general  rale,  they 
should  go  io  the  r^ht  as  in  pasdng  another  vesseU 
going  at  large. 

It  was  found,  also,  that  the  vessel  on  the  larboard 
tack  sometimes  improperly  omitted  to  give  way 
because  the  approaching  vessel  appeared  to  be  so 
leeward  as  to  inspire  the  hope  that  this  precaution 
might  prove  unnecessary.  In  analogy  to  the  principle 
just  mentioned,  it  was  Uierefore,  witii  unquestionable 
propriety,  held  to  be  the  duty  of  the  vessel  on  the 
larboard  tack  to  give  way  to  a  vessel  on  the  starboard 
tack  at  once,  without  considering  whether  she  is  one 
or  more  ppints  to  leeward(a). 

8.  When  both  vessels  have  the  wind  large  or 
abeam,  they  shaU  pass  each  other  8n  the  larboard 
hand,  and  for  this  purpose  each  shall  put  her  helm 
to  port(2). 

This  rule,  like  the  second,  applies  to  vessels  meet- 
ing on  tprms  of  equality ;  but  for  obvious  reasons 

(a)  T%e  Traveller^  2  Wm.  BoUnson't  R.,  197. 

(6)  Wm.  Bobinson'B  R.,  488.  The  propriety  and  g;reat  utility  of 
this  role  hae  never  been  doubted  in  the  Americin  oourti.  Ab  tr e  shall 
see  in  the  sequel,  it  has,  both  in  this  country  and  in  England,  been 
applied  to  steamers  in  passing  each  other.  Indeed,  it  was  expressly 
eiyoined  thirty  years  ago  by  an  act  of  the  Legislature  of  the  State  of 
New-York. 
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^^^*  of  jttttice  and  ezpediincj  it  casts  tbd  dnty  of  guard- 
ing against  collision,  not  arbitrarily  on  one  of  them, 
but  equally  on  botk  The  course  of  each  may  con- 
reniently  be  varied,  and  by  requiring  this  to  be 
done  in  opposite  directions  —  each  turning  to  the 
right^^— the  inconvenience  is  equally  shared,  and  the 
object  is  more  certainly  attained. 

4.  A  vessel  in  motion  is  bound,  if  possible,  to 
steer  clear  of  a  vessel  at  anchor(a). 

This  rule  is  stringently  enforced  in  the  English 
Admiralty.  In  the  case  just  cited.  Sir  John 
NioBOLii,  speaking  of  a  case  failing  within  this  rule, 
said,  ^  nothing  can  in  such  a  case  excuse  her  (the 
vessel  in  motion)  from  making  compensation  but 
unavoidable  accident,  nothing  but  that  via  memory 
which  no  human  skill  or  precaution  could  have 
guarded  against  or  prevented.''  It  is  unsparingly 
applied  also  in  this  country(^).  In  the  last  of  the 
cases  just  cited,  it  is  said  that  when  a  8teamer(o)  is 
about  to  enter  a  harbor,  great  caution  is  required. 
Oixlinary  carei  under  s«ch  circumstances,  will  not 
J^J5  excuse  a  steanlkr  for  the  wrong  done.  A  vessel 
^S^r*-  nmniug  foul  of  another  at  anchor,  is  prima  /(wie 
«»i>>^  answerable,  and  the  judgment  of  the  court  in  an 
action  for  damages  will  depend  on  the  sufSiciency  of 
the  excuse,  if  any,  offered  for  so  doing(^.    But 

(a)  T%e  Giralmo,  3  Haggard's  R.,  199. 

(6)  McCready  r.  GoldamUh,  18  Howard's  R^  89;  7%«  New-York 
▼.  JZeo,  id.,  223 ;  CkdberUon  t.  Shaw,  id.,  584. 

(c)  In  all  the  cases  cited  in  the  last  note  the  injury  was  done  hj  % 
steamer ;  bat  the  role  is  the  same,  and  is  to  be  si^fklied  with  equal 
rigor  against  sailing  vessels. 

(d)  Lincoln  r.  HaUock,  14  Law  Reporter  (4  N.  S.),  555. 
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where  a  sclioon w  came  to  amehor  in  4he  River  St  ^'^^  ^ 
Clair  in  a  rapid  carrent,  and  all  hands  went  to  sleep 
below,  a  descending  scow  was  held  excusable  for 
running  fool  of  her,  it  appearing  that  there  was  no 
want  of  proper  effort  on  the  part  of  the  scow  to 
avoid  Ihe  schooner(a). 

In  a  case  promoted  a  few  yeaiis  ago  in  the  English  Jfjjjh'^ 
Court  of  Admiralty  by  the  owner  of  a  vessel  that  ^mtl 
had  been  nm  down  while  lying  at  anchor  by  another 


sailing  vessel,  it  became  necessary  to  decide  whether 
the  former  was  not  in  fault  for  not  exhibiting  a 
light.    She  had  cast  anchor  in  a  track  frequented 

.  by  ships,  in  a  dark  night  and  at  a  stormy  season  of 
the  year.    Dr.  Lubhikgton  said  the  question  had 

.  often  been  discussed  in  the  court^  and  upon  consider- 
ation he  decided  that  there  was  no  general  rule 
requiring  vessels  at  anchor  to  exhibit  a  light,  but 
that  under  the  circumstances  of  the  case  before  him 
this  onght  to  have  been  done,  and  he  held  the 
omission .  to  be  inexcusable.  But  it  appearing  also 
that  the  colliding  vessel  was  at  the  time  running 
under  a  full  press  of  canvass  abo^lt  six  knots  an 
hour,  he  adjudged  her  also  to  be  in  fault,  and 
divided  the  dainage(&). 

The  introduction  of  vessels  propelled  by  steam 
constituted  a  new  and  important  era  in  navigation, 
and  rendered  it  necessary  to  consider  and  determine 
whether,  and  if  so,  to  what  extent^  and  with  what 
modifications,  the  foregoing  rales  were  properly 
i^plicable  to  them.     The  question  was  twofold : 

(a)  T%e  Petrdj  18  Law  Beporter  (8  N.  S.),  185. 

(b)  The  VicUnriOy  3  W.  BobinBon'B  R.,  49. 
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^^^  1*  In  what  wmaxiM  ileamen  onght  to  be  required 
to  demean  themaelves  towarde  sail  veaeels ;  and  2. 
By  what  rolea  tliey  ought  to  be  goyemod  with 
reepeet  to  feach  other. 

Their  obvioos  saperiority  over  Teaseb  deiiving 
their  in^tns  from  aails,  iafxnnt of  navigabilily  and 
power,  led  to  the  judicial  establishment  of  the  fol- 
lowing pnnciplei  which  it  will  be  seen  is  bat  an 
extaision  of  tiie  spirit  of  the  first  of  the  preceding 
roles: 

5.  Vessels  {Propelled  by  steam  are  required  to 
take  all  posrible  care,  by  the  nse,  if  necessary,  of  all 
the  means  which  they  possess,  to  keep  dear  of  sail- 
ing Te6sels(a). 

In  a  case  adjudicated  many  years  ago  in  the 
English  Conrt  of  Admiralty,  Sir  Johk  NighoUi 
took  occasion  to  state  the  ccmsiderations  and  prin- 

(a)  I  hare  not  hesitated  to  state  the  rule  thus  broadlj  beeanae  it 
appears  to  be  clearly  deducible  from  numeroas  judicial  dedsions  of  the 
highest  authority  in  England  as  well  as  in  this  country,  and  because 
the  principle  it  asserts,  as  it  is  onderstood  and  enforced  in  this  coon- 
try,  oooid  not  be  ad^uately  defined  by  language  less  oomprehenure. 
Like  the  first  rule  enumerated  above,  it  imposes  a  general  duty  with- 
out indicating  the  manner  in  which  it  is  to  be  performed,  and  like  that 
rale,  it  infers,  therefore,  a  right  to  choose  the  means  to  be  employed; 
and  as,  by  the  terms  in  wluch  it  is  expressed,  it  makes  no  discrimi- 
nation between  vessels  on  the  wind  and  those  having  the  wind  free, 
it  embraces  literally  the  latter  as  well  as  the  former.  In  the  United 
States,  auch  we  shall  see  to  its  actual  interpretation  and  effect.  In 
Snghmdy  however,  as  the  rale  was  ultimately  settled  by  judicial  decir 
eions,  while  steamers  were  permitted  to  choose  on  which  side  they 
would  pass  a  close-hauled  suling  vessel,  the  latter  being  bound  to  keep 
her  course,  they  were  required,  on  meeting  a  vessel  going  at  large,  to 
put  the  helm  to  port,  the  latter  beii^  required  to  do  the  same,  thus 
passing  each  other  larboard  and  larboard,  after  the  manner  of  two 
sailing  vessels  both  going  at  large. 
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ciples  by  which,  in  his  opinidta,  conrti  ooght  to  be  o^-^ 
governed  in  deciding^  npon  the  responsibility  of 
steameA  for  injuries  done  to  sailing  vessels  by  colli* 
sion,  to  the  eflfect  following:  He  thought  the  owners 
of  saSing  vessels  had  a  right  to  aspect  that  steamers 
will  take  every  possible*,  precaution,  an^  that  they 
were  in  his  opinion  bound  to  use  the  utmost  care. 
Steamers,  he  observed,  were  a  new  c^iedee  of  vessels, 
and  called  forth  new  rules  and  considerations:  they 
were  of  vast  power,  liable  to  inflict  great  injury, — 
and  particularly  dangerous  to  coasters, — if  not 
carefully  managed;  yet  they  might  at  the  same 
time,  with  due  vigilance,  easily  avoid  doing  damage ; 
for  they  are  much  under  command,  both  by  altering 
the  helm,  and  by  stopping  the  engines.  In  the  case 
before  him,  the  steamer  Perth  ran  foul  of  the 
libellant's  brig,  while  running  at  the  rate  of  twelve 
miles  an  hour,  in  a  dense  fog,  and  in  a  track  fre- 
quented by  coasters.  The  Perth  did  not  see  the 
brig,  until  she  was  dose  upon  her,  when  the  crew  of 
the  latter  shouted  ^keep  your  helm  hard  a-port.'' 
This  order  was  given  on  board  the  Perth,  and  had 
the  beneficial  effect  of  preventing  her  from  striking 
the  brig  a-midships,  though  not  of  preventing  the 
collision.  Bat  no  order  was  shown  to  have  been 
given  to  stop  the  engines.  Bir  Jomr  Nioholl,  after 
sununarily  stating  the  facts,  and  the  principles  of 
law  which  in  his  apprehension  ought  to  govern  the 
decision,  requested  the  opinion  of  the  two  Elder 
Brethren  of  the  Trinity  House  who  were  in  atten- 
dance, whether  the  steamer  was  answerable  for  the 
damage,  or  whether  she  was  completely  exonerated. 
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▼oc^t*  as  having  done  all  in  her  power  to  avoid  the  oolli* 
nont  The  Senior  Trinity  Master  replied,  that  th^ 
wertf  of  opinion  that,  considering  the  log  and  other 
eiremnstances,  the  steamer  oc^ht  to  have  redaeed 
her  speed  one-half:  snch  precantion  was  dne  to  the 
Bsfety  of  9ther  vessels;  and  as  soon  also  as  the 
shooting  was  heard,  the  engines  should  have  been 
stopped.  By  their  <ywn  ezperienoey  they  knew  that 
a  steamer  conld  be  stopped  in  nearly  her  own  length ; 
and  had  the  engines  of  the  Perth  been  stopped,  the 
force  of  the  blow  would  at  lesst  have  been  much 
weakened.  In  accordance  with  this  opinion,  the  eonrt 
condemned  the  Perth  in  the  damages  and  costs(a). 

And  in  another  case,  where  the  British  Union,  a 
sail  vessel,  had  been  ran  down  by  the  steamboat 
Shannon,  there  being  some  conflicting  evid^ice 
relative  to  Ihe  coarse  of  the  wind  at  the  time  of  the 
collision,  the  Trinity  Masters,  by  whom  the  court 
was  assisted,  observed,  ^  that  the  state  of  the  wind 
was  of  no  great  iipportance,  as  the  Shannon,  not 
receiving  her  impetus  from  sails,  but  from  steam, 
should  have  been  under  command ;  that  steamboats, 
frx>m  their  greater  power,  should  always  give  way ; 
that  they  were  satisfied  the  Shannon  had  seen  the 
British  Union,  and  that  the  Shannon  was  to  blame ; 
and  the  court  decided  aCcoird]ngly(i). 

These  views  of  the  obligations  and  liabilities  of 
steamers  have  ever  since  prevailed  in  the  English 
Court  of  Admiralty,  and  have  been  in  this  country 
fully  sanctioned   and  repeatedly  applied  by  the 

m 

(a)  The  Perth,  3  Haggwd'a  R.,  414. 
(6)  I%e  SSkamum^  2  Haggard'a  R.,  173. 
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Supreme  Goiirt  of  the  TTnited  Stat6t(a).    In  Ths  <»^tt- 
Oregon  v.  Hoooa  (one  of  the  cuses  just  dted),  it  is 
Bud:  *^The  rule  of  this  court  is,  when  a  steamer 
approaches  a  sailing  vessel,  Uie  steamer  is  required 
to  exercise  the  necessary  precaution  to  avoid  a 
collision ;  and  if  this  be  not  done^  primflfaciey  the 
steamer  is  chargeable  with  the  taxdi.^   In  accordance 
with  this  principle,  it  has  been  held  that  a  steamer 
is  censurable  for  unnecessarily  coming  into  dangerous  gt,„Q„  |^ 
proximity  to  another  vessel,  and  if  a  collision  ensue  <»!ilStag  mio 
in   consequence,  is    answerable  for  the    damages  ^f^ 
arisLog  there£rom  without  any  other  fault  on  her  '^ 
part    Thus,  where  a  steamer  had,  without  necessity, 
run  so  near  to  a  flat-boat,  that  by  an  unexpected 
sheer  of  the  latter,  caused  by  an  eddy,  it  was 
brought  into  contact  with  the  former,  the  steamer 
was  adjudged  to  be  accountable  for  the  damage(i). 
And  where  a  steamer  thus  culpably  puts  a  sailing 
vessel  in  imminent  peril,  and  a  collision  ensues,  she 
will  be  held  wholly  accountable^  even  though  it  be 
shown  that  the  master  of  the  sailing  vessel,  in  the 

(a)  Newton  r.  Sieblnw,  17  Howard's  K,  86  (21  Gwtk'B  Decis.  Sw 
C,  510) ;  FropeUer  MonitceOo  t.  MoUitanj  17  Howard's  IL,  152  (21 
Curtls's  Decia.  S.  0.,  423);  Peck  t.  Sandenon,  17  Howard's  R.,  178 
(21  Curtas's  Beds.  S.  0.,  439) ;  Fretz  t.  Bull,  12  Howard's  R.,  466 
(19  Curtis^  Deds.  S.  C,  249);  Propeller  Qene$ee  Chitfr.  FUzkttej 
12  Howard's  R.,  443  (19  Cnrtis's  Deds.  8.  C,  233) ;  McOready  t. 
GoldmnUhy  18  Howard's  R.,  89  ;  Steamer  New -York  t.  jRea,  id^  223; 
Steamer  Oregon  t.  Roccaj  Id.,  570;  Crocket  t.  Newton^  id.,  581; 
Cuthberteon  ▼.  Sulw^  id.,  584;  The  Northern  hmUanaj  16  Law 
Reporter,  433. 

(b)  Fretz  ▼.  BuU^  12  Howard's  R.,  466  (19  Curtis's  Decis.  S. 
C,  249). 
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y^i'  alarm  of  the  moment^  fiuled  to  give  an  order  wlndi 
SttM^ta-  mieht  have  prevented  the  coUiflion.  In  the  case 
tairJSLSS  hefore  the  Supreme  Conrt^  in  which  this  point  was 
7tSSd«^  adjadieated,  Gh.  J.  Takzt  observed :  ^  Nor  do-  we 


deem  it  material  to  inquire  wheihw  the  order  of  the 
captain  at  the  moment  of  the  collision,  was  jadidoiiB 
or  not  He  saw  the  steamer  coming  directly  upon 
him — her  speed  not  diminished,  nor  any  means 
taken  to  avoid  a  collision.  And  if^  in  the  excitement 
and  alarm  of  the  moment,  a  diflferent  order  might 
have  been  more  fortunate,  it  was  the  fanlt  of  the 
propeller  to  have  placed  him  in  a  situation  where 
there  was  no  time  for  thought^  and  she  is  respondble 
for  the  consequences.  She  had  the  power  to  pass 
at  a  safer  distance,  and  had  no  right  to  place  the 
schooner  in  such  jeopardy,  that  an  error  of  a  moment 
might  cause  her  destruction  and  endanger  the  lives 
of  those  on  board.  And  if  an  error  was  committed 
under  such  circumstances,  it  was  not  a  £Euilt(a). 
oMffaom  We  have  seen  that  in  the  English  Court  of 
tMn^  Admiralty,  steamers  are  held  responsible  for 
damages  done  by  collision  on  the  ground  alone  that 
they  were  at  the  time  running  at  a  high  rate  of 
speed  in  a  dense  fog,  or  dark  nighty  and  in  a  track 
frequented  by  coasters.  "It  may  be  a  matter  of 
convenience,^  said  Dr.  Ltjshikgton,  in  The  JRose^ 
"that  steam  vessels  should  proceed  with  great 
rapidity,  but  the  law  will  not  justify  them  in  pro- 
ceeding with  such  rapidity  if  the  property  and  lives 

(a)  Propdler  Genetee  Chief  r.  Fltzhue,  12  Howard's  B.,  443  (19 
Curtifl'B  Deck.  S.  0.,  233). 
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of  other  persons  are  thereby  endangered(<z)*''  Thi$  ohap-u. 
is  the  rule  also  in  the  courts  of  this  country,  and  in 
NewUm  v.  j8tebbins{b)j  the  observation  of  Dr.  Lush- 
iKOTOK  just  recited  was  expressly  adopted  by  the  . 
Supreme  Court  as  expressive  of  what  it  deemed  to 
be  the  tme  doctrine  on  the  subject.  In  several 
later  cases  it  has  accordingly  been  enforced  by  that 
cour^  in  an  important  and  instructive  case  in  the 
Northern  District  of  New-York(o),  An  attempt 
has  also  been  made  by  Congress,  as  we  shall  see 
in  the  sequel,  to  fortify  it  by  legislation* 

The  power  belonging  to  steamers,  of  retarding, 
arresting  and  even  reversing  their  motion,  imposes 
on  them  a  persistent  obligation  to  use  this  power 
whenever  it  may  be  rendered  effective  for  the  pur^ 
pose  of  avoiding  or  mitigating  a. collision  with 
other  vessels. 

The  cases  already  cited  afford  various  illustrations 
of  this,  and  there  are  other  reported  cases  to  the 
like  effect.  Thus,  where  a  steamer  in  descending  the 
River  Thames  in  the  nighty  on  descrying  a  sailing 
veasel  beating  up  the  river,  immediiitely  pat  her 
helm  to  port,  while  yet  in  doubt  as  to  the  course  of 
the  approaching  vessel,  and  a  collision  ensued,  she 
was  held  to  be  in  fEiult  for  not  having  eased  her 
engines  and  slackened  her  speed  for  the  purpose  of 
ascertaining  the  course  of  the  sailing  vessel  and 
then  being  governed  by  circumstances.    "True  it 

(a)  Wm.  Robinson's  R.,  3. 

lb)  10  HowBTd's  R.,  586  (18  Curtis's  Decis.,  S.  0.  510). 
(c)  McCready  y.  GoldsmUh,  18  Howard's  R.,  89 ;  The  New-Ymic, 
id.,  223 ;  The  Northern  Indiana,  16  Law  Reporter  (6  N.  S.),  433. 
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TcwLi.  jg^»  observed  Dr.  LxxBHiNGTOiry  "that  when  two 
steamers  are  approaching  each  other,  it  has  been 
mled  over  and  over  again  that  they  are  to  pass 
larboard  and  larboard;  but  I  never  yet  heard  it 
laid  down  that  where  a  steam  vessel  is  going  down 
the  river  and'  discovers  a  suling  vessel  coming  np 
with  an  adverse  wind,  the  steamer  is  immediately 
to  port  her  helm,  before  she  discovers  what  Qonrse 
snch  vessel  is  apon(a). 
^1^  While  it  had  long  been  a  settled  role  in  England 
that  npon  the  meeting  of  a  steamer  and  a  sailing 
vessel  clo8e*hanled  on  either  tack,  the  latter  was 
ordinarily  to  keep  her  conrse  and  the  former  take 
the  requisite  measures  to  pass  her  safely,  and  for  this 
purpose  might  change  her  course  either  to  the  right 
or  to  the  left,  according  to  circumstances, — so  lately 
as  the  year  1848,  there  was  no  fixed  rule  for 
the  mainagement  of  steamers  and  sailing  vessels 
going  at  large  in  passing  each  other  under  circum- 
stances requiring  precaution  for  the  purpose  of 
avoiding  collisions,  nor  was  there  any  rule  for  the 
guidance  of  steamers  in  passing  each  other  under 
like  circumstances.  But  in  the  year  above  mentioned 
the  elder  brethren  of  the  Trinity  House(J)  saw  fit 

(a)  J%e  Jamet  Watt,  2  Robinson's  R.,  270.  See  also  7%€  Birker^ 
head,  where  the  same  prindple  was  applied  in  the  case  of  a  collision  at 
sea,  the  steamer  being  a  steam  frigate. 

{b)  An  ancient  corporation  composed  of  ship  masters,  haying 
authority  to  prescribe  regulations  for  the  management  of  merdiant 
vessels,  for  the  purpose  of  avoiding  collisions,  and  some  of  whom 
generally,  if  not  always,  give  their  attendance  in  the  High  Court  of 
Admiralty,  on  the  hearing  of  actions  for  collisions,  to  assist  the  judge, 
when  required,  in  the  decision  of  questions  demanding  profiassional  skill. 
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to  take  the  subject  into  consideration  for  the  purpose,   ^^^-  ^ 
as  they  state,  of  providing  «  a  rule  for  the  observance" 
of  steamers  '^  when  meeting  other  eteamere^  or  sailing 
vessels  going  at  large,"  and  they  devised  and  pro- 
mulgated the  following,  viz: 

"  When  STBAM  vebsbls  on  different  )sour8es  must 
imavoidably  or  necessarily  cross  so  near  that  by  con- 
tinuing their  respective  courses  there  would  be  risk 
of  coming  in  collision,  each  vessel  shall  put  her 
HBLK  TO  PORT,  80  as  always  to  pass  on  the  labboa^d 
side  of  each  other. 

*^A  steam  vessel  passing  another  in  a  narrow 
channel,  must  always  leave  the  vessel  she  is  passing 
on  her  larboard  hand(a)  " 

« 

(a)  1  Wm.  RobinaAni'B  R.,  488.  As  this  instrument  contains  a 
recital  of  the  cardinal  roles  previously  in  force  respecting  sailing 
yessels,  and  is  often  referred  to  in  the  discussion  of  nautical  questions, 
it  seems  not  amiss  to  copy  it  entire  as  it  appears  in  Rqfiinson,  though 
it  is  hy  no  means  calculated  to  give  a  fayorable  impression  of  the  in- 
telligence of  its  authors.    It  is  as  follows : 

Navigation  or  Stjeam  Vessels. 

Trinity  House,  London,  } 
30  October,  1840.     ) 

The  attention  of  this  corporation  having  heen  directed  to  numerous, 
severe,  and  in  some  instances  &tal  accidents,  which  have  resulted  ftom 
the  collision  of  vessels  navigated  by  steam,  and  it  appearing  to  be  in- 
dispensably necessary,  in  order  to  guard  against  the  occurrence  of 
similar  calamities,  that  a  regulation  should  be  established  for  the 
guidance  and  government  of  persons  entrust^  with  the  charge  of  such 
vessels^  and, 

Whereas,  the  recognized  rule  for  sailing  vessels,  that  those  having 
the  wind  &ir  shall  give  way  to  those  on  the  wind; — 

That  when  both  are  going  by  the  wind,  the  vessel  on  the  starboard 
tack  shall  keep  her  wind,  and  the  one  on  the  larboard  tack  bear  up, 
thereby  passing  each  other  on  the  larboard  hand ;  -^ 

That  when  both  vessels  have  the  wind  large  or  abeam,  and  meet, 
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▼gi^  After  80  fonnal  and  ezpUdt  a  preamble  it  seems 
not  a  little  extraordinary  that  its  antliorB  sbonld 
have  come  bo  far  short  of  the  promise  it  held  oat 
With  respect  to  one  of  its  specified  objects,  that  of 
providing  for  the  case  of  the  meeting  of  steamers, 
the  role  is  safficiently  intelligible  and  exact ;  bnt  if 
it  was  really  designed  to  provide  a  role  for  the 
meeting  of  a  steamer  and  a  sailing  vessel  going  at 
large,  its  language,  to  say  the  least^  is  most  nnfor- 
tonate.  Such,  indeed,  is  the  view  taken  of  it  by 
Dr.  LuBHTETOTOK  in  The  JFHends(a\  which  occurred 
soon  afterwards;  thonglkhe  conrteonsly  and  veiy 
ingeniously  sought  to  supply  the  deficiency  by  con- 
struction, it  is  obvious  that  he  felt  himself  under  the 
necessity  of  devising  a  rule  from  analogy  adapted 
to  the  case  in  question;  and  in  T^  Oity  of  London 

they  shall  puw  each  other  in  the  same  way  on  the  larboard  hand,  to 
effect  which  two  last  mentioned  ol^ects,  the  hehn  must  be  put  to 
port;  — 

And  as  steam  vessels  may  be  considered  in  the  light  of  vessels  navi- 
gating with  a  fair  wind,  and  should  give  way  to  sailing  vessels  on  the 
wind  on  either  tack,  it  becomes  only  necessary  to  proyide  a  rule  for 
their  observance,  when  meeting  other  steamers  or  sailing  vessels  going 
at  large. 

Under  these  considerations  and  with  the  object  before  stated,  this 
board  has  deemed  it  right  to  fhime  and  promulgate  the  following  rule, 
which,  on  communication  with  the  Lords  Oommissioners  of  the  Ad- 
miralty, the  elder  brethren  find  has  been  already  adopted  in  respect 
of  vessels  in  her  majesty's  service,  and  they  desire  earnestly  to  im- 
press upon  the  minds  of  all  persons  having  charge  of  steam  vessels 
the  propHety  ancl  uiigent  necessity  of  a  strict  adherence  thereto,  viz : 

[Here  follows  the  rule  given  in  the  text.] 

By  Order, 

J.  HERBERT,  Secretary. 

(a)  1  Wm.  Robinson's. R,,  478. 
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(4  Notes  of  Gases,  40),  he  subsequently  stated  charis. 
explicitly,  that  the  rule  contained  no  direction  at 
aU  *with  respect  to  sailing  vessels.    In  former  cases 
steamers  had  been  repeatedly  compared,  in  general 
terms,  by  his  predecessors  and  by  the  Trinity  Mas- 
ters, to  sailing  vessels  going  at  large.    It  was  obvious 
that  steamers  ought  not,  when  meeting  sailing  vessels 
with  the  wind  free,  to  be  placed  on  a  more  advan* 
tageous  footing  than  they,  and  the  English  judges  do 
not  appear  to  have  seriously  considered  whether  it 
was  expedient  to  place  them  on  a  footing  leae  advan- 
tageous, by  requiring  the  saUiog  vessel  to  keep  her 
course,  and  casting  upon  the  steamer  exclusively  the 
requisite  precaution  to  avoid  collision;  and  it  was  ^^^^ 
accordingly  held  that  each  should  pi\t  her  helm  to  ^jf^^^ 
port,  and  pass  the  other  on  the  larboard  hand,  Jto^n'to 
according  to  the  long  established  rule  with  respect  C2L 
to  sailing  vessels  going  at  large(a).    Under  this 
state  of  the  law  In  England,  and  before  any  explicit 
judicial  decision  had  been  made  upon  the  point  in 
this  country,  a  case  arose  in  the  District  Court  for  the 
District  of  Massachusetts,  which,  in  the  opinion  of 
the  able  and  learned  judge  of  that  court,  required 
him  to  determine  it ;  and  after  a  very  lucid  analysis  ^^^^ 
of  the  principles  pertaining  to  the  subject,  his  con-  SZi?-^^^ 
dusion  was  that  it  was  the  duty  of  a  steamer  meet- 
ing a  sailing  vessel  going  at  large  to  keep  out  of  her 
way  by  a  resort  to  all  necessary  and  practicable 
means,  being  restricted  to  going  neither  to  the  right 
or  left,  or  to  any  other  particular  measure ;  and  he 

(a)  ThA  City  of  London,  4  Notes  of  Cases,  40. 
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r^i.  aooordingly  held  that  a  steamer  descending  Boston 
harbor  and  meeting  an  ascending  brig  with  a  free 
wind,  had  a  right  to  pnt  her  hdm  to  starboard  for 
the  purpose  of  passing,  and  that  the  brig  was  wrong 
in  pnting  her  hebu  to  port,  it  being  her  daty  to  keep 
her  course,  and  allow  the  steamer  to  pass  on  either 
side  as  she  might  see  fit  He  was  of  opinion,  more- 
over, that  such  was  in  fact  the  general  usage  on  the 
American  coast(a).    Since  this  decision,  pronounced 

(a)  17  Law  Reporter  (7  N.  S.;,  384  ''AH  cases,"  said  Judge 
Spraodb,*''  may  be  compriaed  in  two  daasea:  Jtrtt^  when  Teeaels  meet 
on  terms  of  equality ;  Mccnd,  when  they  meet  on  terms  of  inequality. 
The  first  comprises  three  cases,  namely : 

1.  Two  sailing  ressels,  both  going  firee. 

2.  Two  steamers. 

3.  Two  sailing  vessels,  both  close-hauled. 

To  all  these  cases  one  simple  rule  may  be  applied,  namely,  both  go 
to  the  right  This  rule  is  partly  arbitrary  and  partly  founded  in  aub- 
stantial  reasons.  It  is  arbitrary  so  &r  as  it  directs  to  the  light  rathor 
than  to  the  left ;  but  in  requiring  both  parties  to  take  measures,  as  fiur 

as  practicable,  to  get  out  of  the  way,  it  is  founded  in  prindple.'' 

*  *  *  *  «  *  * 

The  second  class  abore  mentioned,  yLe.,  where  yessels  meet  on  tenns 
of  inequality,  embraces  two  cases  at  least,  viz : 

1.  Two  sailing  yessels,  one  free  and  the  other  dose-hauled. 

2.  A  steamer  and  a  sailing  yessel,  the  latter  being  dose-hauled. 
Here  the  rule  is,  that  the  yessel  haying  the  advantage  must  keep 

out  of  the  way,  and  the  other  must  keep  her  course. 

Judge  Spraove  next  proceeded  to  examine  the  case  before  hnn — 
that  of  a  sailing  vessel  going  free  meeting  a  steamer — for  the  purpose 
of  determining  to  which  of  these  two  classes  it  belonged,  and  he  very 
clearly  demonstrated  that  the  steamer  had  a  dedded  advantage  over 
the  sailing  vessel.  ''A  steamer,"  he  observed,  ''can  oftentimes  torn 
in  a  shorter  time  and  space,  and  diedc,  stop  or  reverse  her  motion,  in 
a  manner  which  the  sailing  vessel  cannot.  The  motive  power  of  the 
one  is  under  human  control,  and  at  all  times  avulable ;  that  of  the 
other  is  not."  The  case  then  being,  in  fact,  one  of  inequality.  Judge 
Spraovc  was  of  opinion  that  the  general  prindple  applicable  to  such 
cases  ought  to  apply. 


COLLISION.  407 

in  1854,  the  nile  it  asserts  has,  in  several  cases,  been  <^*^ 
expressly  sanctioned  by  the  Supreme  Court  and 
may  now  be  regarded  as  the  settled  law  of  this 
country(a).  The  rule  adopted  by  the  High  Court 
of  Admiralty,  on  the  other  hand,  has  been  affirmed 
and  established  as  a  rule  of  law  by  act  of  Parlia- 
ment(&).    This  conflict  is  to  be  regretted,    What- 

(a)  Peck  y.  Sandenmij  17  Howard's  R.,  178  (21  Gurtis's  Deds.  8. 
C,  439) ;  The  ManticeUo,  17  Howard's  IL,  152  (21  Gurtis's  Beds.  S. 
G.,  423) ;  Crocket  v.  Rocat,  18  Howard's  R.,  581 ;  7%e  MonticeUo^  17 
Howard's  K,  152  (21  Gurtis's  Deois.  S.  G.,  423). 

(6)  The  Merchant  Shipping  Act,  17  and  18  Vic,  ch.  104,  §  296,  re- 
quires all  vessels,  whether  steamers  or  sailing  vessels,  whether  on  the 
larboard  (or  as  the  act  expresses  it,  on  the  port)  or  on  the  starboard 
tack,  and  whether  close-hauled  or  not,  when  meeting  under  circum- 
stances involving  danger  of  collision,  to  put  the  helm  to  port  so 
as  to  pass  on  the  larboard  (''port")  side  of  each  other,  ''unless  the 
circumstances  of  the  case  are  such  as  to  render  a  departure  from  the 
rule  necessary  in  order  to  avoid  unmediate  danger,  and  subject  also  to 
the  proviso  that  due  regard  shall  be  had  to  the  dangers  of  navigation, 
and,  as  r^;ards  sailing  ships  on  the  starboard  tack  close-hauled,  to 
the  necessity  of  keeping  such  ships  under  command."  The  only  in- 
novation of  importance  introduced  by  the  act  upon  the  rules  previously 
enforced  in  the  English  Gourt  of  Admiralty,  the  learned  reader  will 
perceive  consists  in  this :  that  it  peremptorily  directs  steamers  and 
Buling  vesseb  with  a  free  wind,  when  meeting  a  sailing  vessel  close-  • 
hauled,  to  turn  to  the  right,  unless  there  be  special  and  cogent  reasons 
for  diverging  in  the  opposite  direction,  instead  of  leaving  them  at 
liberty  in  all  such  instances  to  decide  for  themselves,  ad  libitumj  on 
which  hand  they  would  pass.  It  is  true  the  act  in  terms  also 
directs  that  when  two  close-hauled  vessels  meet,  the  helm  of  that  on 
the  starboard  as  well  as  that  on  the  larboard  tack  shall  be  put  to  port* 
But  this  injunction  subject  to  that  of  the  proviso  enjoining  it  upon 
those  in  chaige  of  the  vessel  on  the  starboard  tack  not  to  lose  com- 
mand of  her,  can  have  been  intended  to  sigmfy  little  more  than  the 
former  rule  required,  viz.,  that  the  vessel  on  the  starboard  tack  should 
keep  tier  course,  or,  in  other  words,  keep  her  h^lm  to  port,  where  it 
must  necessarily  have  previously  been  put  to  enable  her  to  maintain 
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ever  may  be  thoBglit  of  the  comparative  merit  of  the 
American  and  English  rule,  it  must  be  conceded  that 
the  latter  is  hardly  reconcilable  with  the  original, 
and,  for  many  years,  the  only  general  mle  established 
in  the  High  Court  of  Admiralty,  requiring  steamers 
by  all  practicable  means  to  keep  out  of  the  way  of 
saMng  vesada^  for  in  effect  it  limits  the  previous 
mle^  except  as  the  expression  of  a  general  obligation 
resting  at  times  upon  all  vessels  alike,  to  vessels  that 
are  cbse-hauled.  Nor  does  it  seem  altogether  consis- 
tent with  some  of  the  previous  applications  of  this 
rule  in  the  English  Court  of  Admiralty,  or,  especially 
with  the  strong  language  used  by  that  court  in 
several  of  the  earlier  cases,  when  defining  the 
obligations  and  responsibilities  of  steamers. 

In  this  country  the  original  rule  remains  unim- 
paired. Care  must  be  taken,  however,  by  persons 
entrusted  with  the  management  of  sailing  vessels, 
not  to  overrate  the  responsibilities  of  steamers. 
They  are  not  required  to  perform  impossibilities, 
and  are  by  no  means  answerable,  of  course,  for  the 
consequences  of  every  collision  that  may  occur 
between  ihem  and  sailing  vessels,  notwithstending 
the  compliance  of  the  latter  with  the  rule  requiring 
them  to  keep  their  course.  For  example :  where  a 
steamer  failed,  from  no  fault  on  her  part,  to  see  a 
sailing  vessel  till  they  were  too  near  to  allow  the 
steamer  to  change  her  course,  and  as  soon  as  the 

her  course.  The  dearly  expressed  regulations  prescribed  hj  the  act 
hare  the  inestimable  merit  of  the  greatest  attunable  simplicity,  where 
oomplenty  must  be  unavoidably  mischieyous,  and  weU  deserve  the 
careful  consideration  of  the  American  Congress. 
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Bailing  vessel  was  discovered,  stopped,  and  was  in  ™f£;«* 
the  act  of  backing  when  the  collision  took  place,  she 
was  held  not  to  be  responsible(a). 

Experience  has  demonstrated  that  a  large  propor-  ^^'*'^^^ 
tion*  of  the  collisions  that  occur  proceed  from  the  ^^' 
want  of  a  sufficient  watch  or  look-oat  on  deck,  and 
this  precaution  is  accordingly  rigorously  exacted  of 
all  vessels,  insomnch  that  the  want  of  it  is  prima 
facie  evidence  that  a  collision  in  the  night  was 
occasioned  thereby (&).  It  has  been  adjudged,  also, 
that  in  a  place  much  frequented  by  vessels,  it  is  not 
an  excuse  for  the  want  of  a  proper  look-out,  that  all 
hands  were  employed  in  reefing,  there  being  no 
unusual  emergency(c).  The  importance  •  which 
the  law  justly  attaches  to  the  observance  of  this 
precaution,  renders  it  highly  desirable  that  no  mis- 
apprehension should  prevail  with  respect  to  what  it 
is  that  constitutes  a  proper  look-out  On  this  point 
the  court  took  occasion,  in  The  Genesee  Chief  j  to 
lay  down  what  it  deemed  to  be  the  true  rule,  as 
follows :  **  By  a  proper  look-out,  we  do  not  mean  ^^^  .^ 
merely  persons  on  the  deck  who  look  at  the  light,  but 
some  one  in  a  favorable  position  to  see,  stationed 
near  enough  to  the  helmsman  to  communicate  with 
him  and  receive  communications  from  him,  and 
exclusively  employed  in  watching  the  movements 
of  vessels  which  they  are  meeting  or  about  to  pass.^ 

(a)  Peck  T.  Sandermmj  17  Howard's  m,  173  (21  Gortis't  DmIs. 
8.0.,439). 

(6)  See  the  case  last  cited. 

(c)  7%«  Catharine  y.  Dkkimon,  17  Howard's  R.,  152  (21  Gortis's 
Daos.  S.  C,  423) ;  The  Northern  Indiana,  16  Legal  Reporter  (6  N. 
8.),  433. 
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Y^i.  j^xid  in  The  Northern  Indiana^  the  case  last  above 
cited,  it  was  held  by  Jadge  Hall  that  the  mate  of 
a  large  steamer  carrying  passengers  was  not  a 
proper  person  to  be  employed,  or  to  take  it  npon 
himself  to  act  as  a  look-ont,  he  being  chai^ged  by  his 
office  as  mate  with  a  multiplicity  of  other  duties; 
and  also  that  the  interior  of  the  pilot-house  is  not  a 
proper  station  for  a  look-out.  Judge  Hall  further 
held  that  a  contract  entered  into  by  the  owners  of 
a  steamer  with  the  post-office  department,  for  the 
transportation  of  the  mail,  furnishes  no  apology  for 
proceeding  at  a  rate  of  speed  which  would  otherwise 
have  been  inadmissible. 
uniTenaii^  Th^rc  IB  oue  great  pervading  principle  to  which, 
5^^^  before  concluding  this  summary  review  of  the 
nautical  rules  devised  to  prevent  the  collision  of 
ships,  it  is  necessary  explicitly  to  state.  It  is  this : 
That  it  is  the  duty  of  persons  entrusted  with  the 
navigation  of  vessels,  of  whatever  description — a 
duty  enjoined  by  law  as  well  as  humanity,  to  avoid 
a  collision  with  other  vessels,  if  pbasible.  It  follows, 
as  a  corollary  from  this  obligation,  that  no  navigator 
is  bound  or  has  a  right  pertinaciously  to  adhere  to 
a  rule  of  the  sea,  when  he  would  incur  the  danger 
or  increase  the  probability  of  a  collision  by  so  doing. 
If  he  clearly  foresees  that  disastrous  consequences 
are  likely  to  ensue  from  such  a  course,  having  power 
to  avoid  them,  he  is  bound  to  exert  this  power. 
This  principle  is  forcibly  illustrated  in  a  case  of  col- 
lision decided  a  few  years  since  in  the  English  Court 
of  Adnuralty,  in  which  it  appeared  that  upon  the 
meeting  of  a  close-hauled  vessel  on  the  larboard 
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tack,  and  a  vessel  going  free  on  the  starboard  tack,  c^-^»- 
both  vessels  persevered,  and  a  collision  haviDg 
ensued  in  consequence,  both  were  adjudged  to  be  in 
fault,  and  the  damages  were  equally  apportioned 
between  them(a).  It  will  be  seen  by  this  decision 
that  no  fault,  however  gross  on  the  part  of  one 
vessel,  was  supposed  to  absolve  the  other  from  the 
paramount  obligation  under  consideration.  Dr. 
LusHiKGTOK,  in  a  previous  case,  after  laying  down 
this  principle,  illustrated  it  as  follows :  ^  If  a  steam 
vessel,  for  instance,  should  be  nearing  another  sailing 
vessel,  and  such  vessel  should  be  steered  erroneously, 
if  the  master  of  the  steamer  should  wilfully  say, 
"this  vessel  is  steering  wrong,  but  we  will  keep  our 
course,"  and  a  collision  should  ensue  in  consequence) 
I  should  undoubtedly  hold  that  the  steam  vessel  was 
to  blame(^). 

The  reasonableness  and  necessity  of  this  principle 
as  an  additional  safeguard  against  the  repetition  of 
those  appalling  calamities  by  which,  especially  of 
late,  the  sensibilities  of  the  public  have  been  so 
frequently  and  so  severely  shocked,  cannot  but  be 
readily  conceded,  and  the  man  who,  confiding  in  the 
superior  strength  of  his  vessel  or  reckless  of  conse- 
quences, can  withhold  a  cheerful  obedience  to  the 
high  duty  it  imposes,  id  unfit  for  a  navigator.  The 
principle  has,  in  several  instances,  been  more  or  less 
distinctly  recognized  by  the  American  courts.    It  is 

(a)  The  Commerce^  9  iDglish  Admiralty  R.,  288.  la  a  note 
sabjoined  to  th«  reports  this  decision  is  stated  to  haye  been  anani* 
monsly  affirmed  <m  appeal  by  the  Judidal  Committee  of  the  PriTj 
ConnciL 

(()  The  Hopey  1  W.  Robinson'e  R.,  154, 157. 
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TOL 1.  neverdielMi  to  be  applied  with  caations  reserve, 
STTST  and  only  when  it  is  manifest  that  a  resort  or  longer 
adherence  to  the  cardinal  roles  ennmerated  in  this 
chapter  would  be  duuetrons,  or,  at  best,  bat  fraiilessi 
and  when  there  is  apparently  a  probability  of 
escape  or  mitigation  by  disregarding  them.  This 
caution  is  inculcated  in  a  case  recently  decided  in 
the  Supreme  Oourt,  and  I  gladly  avaU  myself  of  the 
language  of  the  learned  and  able  judge  by  whom  the 
judgment  was  pronounced,  as  an  expression  at  once 
clear  and  authoritative  of  aU  that  I  deem  it 
necessary  to  add  upon  this  subject  '^  It  must  be 
remembered,"  observes  Mr.  Justice  Cubtb,  "  that 
the  general  rule  is,  for  a  sailing  vessel,  meeting  a 
steamer,  to  keep  her  course,  while  the  steamer  takes 
the  necessary  measures  to  avoid  a  collision.  And 
though  this  rule  should  not  be  observed  when  the 
circumstances  are  such  that  it  is  apparent  its  observ- 
ance must  occasion  a  collision,  while  a  departure 
from  it  will  prevent  one,  yet  it  must  be  a  strong 
case  which  puts  the  sailing  vessel  in  the  wrong  for 
changing  the  rule.  The  court  must  clearly  see,  not 
only  that  a  deviation  from  the  rule  would  have 
prevented  collision,  but  that  the  commander  of  the 
sailmg  vessel  was  guilty  of  negligence  or  a  culpable 
want  of  seamanship  in  not  perceiving  the  necessily 
for  a  departure  from  the  rule,  and  acting  accord- 
ingly(a). 

It  is  time  now  to  notice  certain  legislative  enact- 
ments relating  to  this  subject  contained  in  two  acts 
of  Congress  designed  mainly  to  guard  more  effectu- 

(a)  Crocka  T.  Newion^  18  Howard's  R.,  581. 
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ally  against  destrnction  by  fire  and  exploedon  on  ™f£:^ 
board  of  steamers  carrying  passengerSi  and  also 
certain  nantical  regnlations  prescribed  in  pnrsaance 
of  one  of  these  acta 

The  first  is  that  of  Joly  7,  1888,  by  the  tenth 
section  of  which  it  is  enacted  ^^That  it  shall  be  the 
dnty  of  the '  master  and  owner  of  every  steamboati 
running  between  sunset  and  snnrise,  to  carry  one 
or  more  signal  lights,  that  may  be  seen  by  other 
boats  navigating  the  same  waters,  under  the  penalty 
of  two  hundred  dollar8(a).'' 

The  act  of  August  80,  1852,  requires  <<  That  on 
any  such  steamers  [steamero  carrying  pas8enger4 

Jng^  riv«.  X  wher.  from  d^b.«C%. 
or  other  cause,  the  pilot  on  watch  shall  be  of  opinion 
that  the  further  navigation  is  unsafe,  or  from  acci- 
dent to  or  other  derangement  of  the  machinery  of  the 
boat,  the  engineer  on  watch  shall  be  of  opinion  that 
the  further  navigation  of  the  vessel  is  unsafe,  the 
vessel  shall  be  brought  to  anchor,  or  moored  as  soon 
as  it  prudently  can  be  done:  Provided^  That  if  the 
person  in  command  shall,  after  being  so  admonished 
by  either  of  such  officers,  elect  to  continue  such 
voyage,  he  may  do  the  same;  but  in  such  case, 
both  he  and  the  owners  of  such  steamer  shall  be 
answerable  for  all  damages  which  shall  arise  to  the 
person  of  any  passenger  and  his  baggage  from  said 
cause  in  so  pursuing  the  voyage,  and  no  degree  of 
diligence  shall  in  such  case  be  held  to  justify  or 
excuse  the  person  in  command,  or  said  ownerB(i).'' 

(a)  Oh.  191,  $  10;  5  Stat,  at  Lai^,  306. 
(6)  Ch.  106,  §28;  10  Stat  at  Large,  72. 
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Tot^i.  TiiQ  ]m^  claiiBe,  it  will  be  seen,  is,  to  some  eztent^ 
a  modification,  and,  fro  tantOy  a  repeal  of  the  act 
of  Maroh  8,  1851,  ck  48,  limiting  f^e  liability  of 
the  ship-owner  to  the  Valne  of  his  ship(a). 
The  act  of  1851  is,  in  like  manner,  farther  modi- 
;  fied  by  the  80th  section  of  the  act  nnder  considera- 
lion,  which  is  as  fdlows :  ^^  That  whenever  damage 
is  sustained  by  any  passenger  or  his  baggage  from 
explosion,  fire,  collision,  or  other  cause,  the  master 
and  .the  owner  of  such  vessel,  or  either  of  ihem, 
and  the  vessel,  shall  be  liable  to  each  and  every  per- 
son so  injured,  to  the  full  amount  of  damage,  if  it 
happens  through  any  n^lect  to  comply  with  the 
provisiona  of  law  herein  prescribed,  or  through 
known  defects  or  imperfections  of  the  steaming  ap- 
paratus, or  of  the  hull ;  and  any  person  sustaining 
loss  <a  injury  through  the  carelessness,  negligence, 
or  wilful  misconduct  of  an  engineer  or  pilot,  or 
their  neglect  or  refusal  to  obey  the  provi^ons  of 
law  herein  prescribed  as  to  navigating  such  steamers, 
may  sue  such  engineer  or  pilot  and  recover  damages 
for  any  such  injury  caused  as  aforesaid  by  any  such 
engineer  or  pilot(i)," 

The  act  of  1888,  above  cited,  initiated  a  system 
of  inq>ection  of  steamers  by  persons  appointed  for 
that  purpose,  and  the  system  was  greatly- amplified 
by  the  last  above  cited  act  of  1852.  In  addition  to 
the  inspectors  of  hulls  and  boilers  required  by  the 

(a)  Vide  sapn,  p.  245. 

(6)  Act  of  August  30,  1852,  ch.  106 ;  10  Statutes  at  Large,  72. 
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act  of  1838,  and,  with  some  modifications,  con-  ch^is. 
tinned  by  the  ninth  section  of  the  act  of  1852,  the 
eighteenth  section  of 'this  act  directs  the  appoint- 
ment by  the  President,  wifh  the  advice  of,  the 
Senate,  of  nine  ^'  Supervising  Inspectors  :^  and  bj 
the  twenty-ninth  section  it  is  made  ^Hhe  duty  of  the 
Supervising  Inspectors  to*  establish  such  rules  and 
regulations,  to  be  observed  by  all  such  vessels  in 
passing  each  other,  as  they  shall  from  time  to  time 
deem  necessary  for  safety;  two  printed  copies  of 
which  rules  and  regulations,  signed  by  the  said 
inspectors,  shall  be  furnished  to  each  vessel,  and  shall 
at  all  times  be  kept  up  in  conspicuous  places  on  such 
vessels,  which  rules  shall  be  observed  both  night  and 
day.  Should  any  pilot,  engineer  or  master  of  any 
such  vessel  n^lect  or  wilfully  refuse  to  observe  the 
foregoing  regulations,  any  delinquent  So  neglecting 
or  refusing  shall  be  liable  to  a  penalty  of  thirty 
dollars,  and  to  all  damage  done  to  any  passenger,  in 
his  person  or  baggage,  by  such  neglect  or  reftisal; 
and  no  such  vessel  shall  be  justified  in  coming  into 
collision  with  another  if  it  can  be  avoided*" 

In  pursuance  of  the  duty  enjoined  by  this  section, 
the  Sup^ising  Inspectors  have  established  the 
foUowing  rales  and  regulations  to  be  observed  by 
steamers  in  passing  each  other: 

^'AU  pilots  of  steamers  navigating  seas,  gulfs, 
bays  or  rivers  (except  rivers  emptying  into  tiie  Gulf 
of  Mexico  or  their  tributaries),  when  meeting  or 
passing  each  other,  shall,  as  they  approach  each 
other,  observe  the  following  regulations : 

"  Rule  L  The  pilot  of  a  descending  vessd,  if  in 
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T^i-  a  narrow  river  or  cliannel,  shall  check  her  engine, 
using  only  so  mnch  steam  as  shall  be  necessary  to 
keep  her  steerage,  and  if  no  signal  be  given,  each 
shall  pass  to  the  right  or  on  the  larboard  side  of  the 
other ;  but  if  this  mode  of  passing  shall  be  deemed 
nnsafe  by  either  vessel,  the  pilot  objecting  shall  give 
reasonable  notice  by  a  distinct  and  strong  stroke  of 
the  bell,  repeating  the  same,  if  necessary,  at  short 
bnt  distinct  intervals,  which  the  other  shall  answer, 
as  soon  as  heard,  by  a  similar  stroke  of  the  bell, 
and  they  shall  pass  each  other  to  the  left  instead 
of  the  right.  Bat  if  a  passage  by  each  other  is 
unsafe  or  impracticable,  by  reason  of  the  narrow- 
ness of  the  channel  or  from  some  other  cause,  the 
pilot  of  the  vessel  first  in  such  channel  shall  ring 
her  bell  rapidly,  and  the  other  if  not  already  in  the 
channel,  shall  give  way  and  let  her  pass ;  bnt  if  both 
are  in  the  channel,  the  ascending  vessel  shall  give 
way  to  the  descending  vessel,  and  no  vessel  shall  be 
justified  in  coming  into  collision  with  another  if  it 
be  possible  to  avoid  it 

"  Rule  DL  Should  the  pilot  of  either  vessel  feil  to 
make  or  answer  the  signal  prescribed,  or  should  a 
signal  be  answered  erroneously,  both  veisels  shall 
be  immediately  stopped.  When  a  vessel  is  running 
in  a  fog,  it  shall  be  the  duty  of  the  pilot  to  cause  a 
bell  to  be  struck,  or  the  steam  whistle  to  be  sounded 
every  two  minutes.  This  rule  shall  be  observed  by 
all  pilots,  in  all  seas,  gulfs,  lakes,  bays  and  rivers.^ 

The  act  empowers  the  inspectors  to  grant  licenses 
to  persons  to  act  as  pilots  and  engineers;  and  it 
forbids  the  employment,  on  board  steamers  carrying 
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paaaengeKj  of  any  unlicensed  person  in  either  of  these   ^^<^*  ^- 
capacities,  except  for  the  purpose  of  temporarily 
filling  vapancies  that  occur  during  the  yoyage(a). 

Innovations  upon  the  established  nautical  rules, 
tending  to  impair  their  certainty  and 'simplicity, 
ought,  if  at  all,  to  be  very  sparingly  made,  and  only 
upon  the  most  mature  consideration :  but  the  qualifi* 
cation  introduced  by  these  new  regulations  of  the 
rule  peremptorily  requiring  vessels  to  pass  each 
other  on  the  larboard  hand  seems  to  be  reasonable 
and  likely  to  be  beneficial.  It  is  limited,  it  will  be 
observed;  to  vessels  meeting  in  a  narrow  river  or 
channel.  The  duty  enjoined  on  the  pilot  of  a  vessel 
running  in  a  fog  eztaids  to  all  waters,  and  seems 
entitled  to  uxK][ualified  approbation.  The  new  regu- 
lations are  applicable  only  to  American  vessels  pro- 
pelled wholly  or  in  part  by  steam,  and  carrying 
pas6engers(&),  and  do  not  embrace  public  vessels, 
nor  vessels  not  exceeding  one  hundred  and  fifty  tons 
burthen  used  wholly  or  in  part  in  navigating 
canals(o)* 


There  is  one  reported  decision  of  the  Supreme 
Court  in  a  case  of  collision,  which  I  have  not  hitherto 
deemed  it  advisable  to  cite,  and  which  I  would 
gladly  pass  over  in  silence,  were  I  not  constrained 
by  a  sense  of  duty  to  notice  it  for  the  purpose  of 
pointing  out  the  numerous  and  dangerous  errors  it 
contains. 


(a)  SubdiyiBioti  10  of  §  9. 

(6)  Act  of  Aug.  30, 1852,  ch.  106,  §  1 ;  10  Stat  at  Large,  61. 

(c)  Id.,  §  42,  p.  75. 
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^^*'  These  errora  are  so  ffroes  as  to  be  leadily  detected 
•  by  .  «^e,  .I««l,  Cur  with  ™.tiL  «.p^ 
and  if  they  had  emanated  from  a  less  authoritative 
Boorce  there  would  be  lees  necessity  for  warning  even 
the  uninitiated  against  thenu  But  the  judgments 
of  judicial  tribunals  are  reported  and  published  for 
the  express  purpose  of  communicating  authentac 
instruction  to  those  who  stand  in  need  of  it,  and 
that  to  which  I  have  alluded  was  pronounced  by  a 
court  from  whose  decisions  there  is  no  appeal.  It  is 
the  case  of  St.  John  v.  Painey  reported  in  10 
Howard's  R,  557  (18  Curtis's  Decis.  S,  C,  603). 
The  court  saw  fit,  through  Mr.  Justice  Nelbok,  by 
whom  the  judgment  of  the  court  was  pronounced, 
to  lay  down  the  following  as  ^  among  the  nautical 
rules  applicable  to  the  navigation  of  sailing  vessels, 
viz:  A  vessel  that  has  the  wind  free,  or  sailing 
before  or  with  the  wind,  must  get  out  of  the  way 
of  the  vessel  that  is  close-hauled,  or  sailing  by  or 
against  it ;  and  the  vessel  on  the  starboard  tack  has 
a  right  to  keep  her  course,  and  the  one  on  the  lar- 
board tack  must  give  way  or  be  answerable  for  the 
consequences.  So,  when  two  vessels  are  approach- 
ing each  other,  both  having  the  wind  free,  and 
consequently  the  power  of  readily  controlling  llieir 
movem^its,  the  vessel  on  the  larboard  taok  must 
^ve  way,  and  each  pass  to  the  right.  The  same 
rule  governs  vessels  saiUng  on  the  wind  approaching 
each  other,  when  it  is  doubtful  which  is  to  wind* 
ward.  But  if  the  vessel  on  the  larboard  tack  is  so 
far  to  windward  that,  if  both  persist  in  their  course, 
the  other  will  strike  her  on  the  lee  side  abaft  the 
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beam  or  near  the  stern,  in  that  case  the  vessel  on  ^^^^ 
the  starboard  tack  shoald  give  way,  as  she  can  do 
so  with  greater  facility  and  less  loss  of  time  and 
distance  than  the  other.  Again,  when  vessels  are 
crossing  each  other  in  opposite  directions,  and  there 
is  the  least  doubt  of  their  going  clear,  the  vessel  on 
the  starboard  tack  should  persevere  in  her  course, 
while  that  on  the  larboard  tack  should  bear  up  or 
keep  away  before  the  wind.'' 

The  first  proposition  of  the  learned  judge  is  true, 
and,  even  without  the  repetition  evincing  so  laudible 
a  desire  to  make  himself  the  more  readily  understood 
by  landsmen,  is,  in  itself,  intelligible.  It  ought, 
however,  to  have  been  terminated  by  a  period 
instead  of  a  semicolon,  followed  by  ^^  and,''  unless, 
indeed,  it  was  really  designed  to  predicate  what 
follows,  of  two  vessels  in  the  predicament  before 
mentioned,  namely,  the  one  going  at  large  and  the 
other  close-hauled.  If  so,  it  is  altogether  fallacious 
and  even  preposterous.  But  it  was  doubtless 
designed  to  refer  to  two  vessels,  both  close-hauled, 
approaching  each  other,  and  so  nearly  abreast  that, 
by  continuing  their  respective  courses,  they  would 
be  likely  to  meet.  There  is  nothing  in  the  language 
ased,  however,  to  indicate  this  intention,  while  its 
improper  grammatical  connection  with  the  first  rule 
is  calculated  to  mislead.  But  the  rule,  as  stated, 
IB  not  only  defectively  expressed — it  is  also  errone- 
ous. The  rule  respecting  close-hauled  vessels  is  not, 
as  we  have  seen,  that  the  one  ^  on  the  starboard 
tack  hoe  a  right  to  keep  her  course ;"  it  is  that  she 
is  bound  to  keep  her  course ;  and  for  the  obvious  # 
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▼2^1-  and  conclusiTe  reason  that  the  rule  woold  otherwise 
be  nngatory,  for  it  is  only  hj  this  means  that  the 
doty  imposed  on  the  other  vessel  is  rendered 
effisetive  in  preventing  a  collision.  By  the  very 
terms  of  the  supposition,  neither  can  change  her 
course  to  windward ;  and  if  both  were  to  alter  their 
course,  it  could  only  be  towards  each  other.  To 
those  .who  understand  the  true  rule,  this  is  too 
obvious  to  admit  of  mistake. 

The  next  rule  laid  down  by  the  learned  judge 
relates  to  vessels  ^^  both  having  the  wind  free,  and 
consequently  having  the  power  of  readily  controlling 
their  movements  :^  and  of  such  vessels  it  is  asserted 
that  ^^the  vessel  on  the  larboard  ta(A  must  give 
way^  and  each  pass  to  the  right" 

As  we  have  already  seen,  there  is  no  rule  of 
navigation  more  firmly  established  than  this :  that 
when  two  vessels  going  at  large  meet,  each  is  to 

diverge  to  the  right  .  The  obligation  is  mutual,  as 
it  ought  to  be,  for  the  very  reason  so  inconsistently 
assigned  for  this  erroneous  version  of  the  rule — 

• 

^  both  having  the  power  of  readily  controlling  their 
movements,"  and  for  the  additional  reason  that  the 
object  iS|  by  this  means,  more  certainly  attained. 

^^The  same  rule,"  continues  the  learned  judge, 
^^governs  vessels  suling  on  the  wind  and  approach- 
ing each  other,  when  it  is  doubtful  which  is  to 
windward."  Now,  thb  language  can  have  no 
legitimate  meaning,  except  what  we  are  to  presume 
it  was  intended  to  assert  by  the  second  rule,  b^Dr 
ning  with  the  words  ^  and  the  vessel  on  the  starboard 
tack."    The  words  ^^  when  it  is  doubtful  which  is  to 
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windward,''  can  only  be  regarded  as  a  bad  substitute  ™ap.i8. 
for  the  words  whm  there  wovld  otherwiee  he  dcmger 
of  a  coHi^ion^  or  other  equivalent  words.  This, 
therefore,  is  but  a  repetition,  though  doubtless 
unconsciously  made,  of  the  second  rule.  But  what 
shall  be  said  of  the  next  rule  laid  down  by  the. 
court  ?  ^  But  if  the  vessel  on  the  larboard  tack  is 
so  far  to  windward,"  &c  The  least  that  can  truly 
be  said  of  it  is,  that  it  iB  but  an  exception  to  the 
rule,  the  repetition  of  which  has  just  been  mentioned. 
This  rule,  like  all  other  nautical  rules,  is  designed 
for  practical  use,  to  accomplish  a  beneficial  end,  and 
it  is  to  be  interpreted  and  applied  accordingly.  Its 
object  is  to  prevent  a  collision,  likely  otherwise  to 
ensue,  between  two  vessels  gradually  approaching 
each  other  by  convergent  courses.  From  its  very 
nature,  therefore,  as  already  observed,  it  is  applicable 
only  to  vessels  moving  abreast,  or  very  nearly  so. 
If  either  of  the  vessels  is  so  far  to  the  windward  of 
the  other,  that,  by  persevering  in  their  respective 
courses,  they  will  run  clear  of  each  other,  nothing 
i9  required  of  either.  But  the  rule  casts  the  res- 
ponsibility of  determining  this  question  upon  the 
vessel  on  the  larboard  tack,  and  points  out  the  mode 
by  which,  if  seasonably  adopted,  any  apparent 
danger  of  collision  may  be  avoided.  She  is  bound, 
therefore,  not  only  to  decide  it  properly,  but,  when 
circumstances  permit^  eeasonahhf.  When  the  other 
vessel  is  or  may  be  seen,  and  her  course  ascertained 
at  a  distance,  if  there  appears  to  be  the  least  danger 
of  a  collision,  the  vessel  having  the  larboard  tack  is 
not  to  wait  to  ascertain  the  probable  point  of 
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roLj.  contact,  as  whether  or  not  ^  the  other  will  strike  h&p 
abaft  the  beam  or  near  the  etem^  (a  point  not 
Ukel  J  to  be  ascertainable  nntil  it  is  too  late  to  profit 
by  the  Imowledge),  bnt  she  is  bonnd  in  season,  to 
prevent  collision  in  any  form,  to  give  way  before 
the  wtnd  and  pass  the  other  on  the  larboard  hand. 
And  what  is  said  by  Mr.  Justice  Nxlsok  of  the 
obligation  resting  npon  the  vessel  on  the  starboard 
tack,  can  be  applicable  only  to  a  case  where  the 
other  vessel,  from  whatever  cause,  has  fidiled  seascm- 
ably  to  perform  her  doty.  It  is  in  reality,  therefore, 
bnt  a  consequence  flowing  from  a  general  principle, 
comprising,  and  sometimes  superseding  all  other 
nautical  roles,  viz :  that  the  obligation  to  endeavor, 
when  necessary,  by  all  suitable  and  practicable 
means,  to  avoid  collision — a  disaster  in  its  nature  so 
perilous  and  often  destructive  to  human  life  as  well  as 
to  property  of  great  value  — rests,  at  all  times  and 
under  all  circumstances,  upon  all  persons  entrusted 
with  the  management  of  vessels  employed  in  navi- 
gation. No  degree  of  unskilfulness  or  misoondoct 
on  the  one  side,  therefore,  can  exonerate  the  other 
from  this  duty.  Nautical  roles  are  framed  to  point 
out  and  enfco^e  the  most  feasible  means  of  attaining 
the  end  in  view;  but  when  they  are  rendered 
nugatory  by  nonobservance  on  the  part  of  him 
whose  duty  it  is  to  put  them  in  practice,  it  devolves 
on  the  other  party  to  do  what  he  can  to  avert  the 
danger  by  supplying  the  ddidency.  This  is  the 
nature  of  the  duty  devolving  upon  the  vessel  on 
the  starboard  tack,  in  the  contingency  mentioned 
by  Mr.  Justice  NsIiSon.    But  to  enjoin  it  on  her  as 
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a  general  duty,  correlative  to  that  enjoined  by  the  ot^m. 
established  rule  for  the  goyemment  of  the  vessel  on 
the  larboard  tack,  would  be  in  the  highest  degree 
objectionable,  for  that  would  be,  by  implication,  to 
authorize  and  invite  the  latter  intentionally  to  await 
the  close  approach  of  the  former,  in  order  to  "deter- 
mine upon  which  of  the  two  the  duty  devolved. 
The  dangerous  tendency  of  this  declaration  is 
enhanced  by  the  reason  assigned  for  requiring  the 
vessel  on  the  starboard  tack  to  give  way,  viz.,  that 
«  she  can  do  so  with  greater  facility  and  le«  loss  of 
time  and  distance  than  the  other,'*  as  if  it  were 
a  mere  question  of  convenience,  and  otherwise 
mattered  little  which  of  the  two  vessels  gives  way 
to  the  other ;  whereas  the  rule  requiring  the  vessel 
on  the  larboard  tack  to  give  way  at  once,  and  the 
other  to  keep  her  wind — a  rule  of  so  much  utility 
as  to  have  been  supposed  to  deserve  the  appellation 
of  ^  the  golden  rule'' — ^will  lose  all  its  value  when  it 
ceases  to  be  rigorously  enforced.  To  render  it 
beneficial,  it  must  be  held  absolutely  obligatory  as 
long  as  it  remains  practicable ;  and  when  obedience 
to  it  has  been  deferred,  whether  wrongfuUy,  or  from 
darkness  or  other  accidental  cause,  until,  by  the 
near  proximity  of  the  two  vessels,  it  can  no  longer 
be  obeyed  with  any  reasonable  prospect  of  success^ 
as  will  generally  if  not  always  be  the  case  by  the 
time  they  they  get  so  near  each  other  that  the 
precise  point  of  threatened  contact  may  be  discerned^ 
then,  indeed,  the  obligation  devolves  upon  the  vessel 
on  the  starboard  tack  to  give  way,  not  because  ^she 
can  do  so  with  greater  facility  and  less  loss  of  time 
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725::  ^'  and  distance,'*  but  for  the  more  cogent  reason  tliat 
there  remains  no  other  means  of  preventing  the 
impending  catastrophe.  The  remaining  rule,  nomi- 
nally the  sixth,  laid  down  by  the  courts  is  but 
another  apparently  unconscious  reiteration,  in  some- 
what  less  objectionable  words,  of  the  second  I 

Here  then  we  have  promulgated  by  the  Supreme 
Court  of  the  United  States  what  purports  to  be, 
and  what  Mr.  Justice  Nkison  doubtless  supposed  to 
be,  an  enwmeration  of  no  less  than  six  distinct  laws 
of  the  sea  relating  to  a  stitject  of  momerUous  con- 
cern^  hut  in  reality  comprising  only  four^  namdy^ 
the  first  three  enumerated  in  tlie  foregoing  chapter^ 
one  of  which  is  here  erroneously  and  another 
falsdy  stat^^  amd  a  fom*th  altogeffier  imagirvary 
and  fraught  with  drniger.  Is  it  not  due  to  humanity 
that  these  mischievous  heresies  should  at  once  be 
unequivocally  repudiated  by  the  high  tribunal  from 
which  they  emanated!  Not  one  of  the  rules  laid 
down  had  any  specific  application  to  the  case  before 
the  court,  nor,  had  they  been  genuine,  could  they 
have  had  any  legitimate  influence  on  its  determina- 
tion. This  remarkable  exposition  was  therefore 
wholly  gratuitous,  and  is  doubtless  attributable  to 
a  desire  to  instruct  the  ignorant,  and  especially  to 
furnish  an  authoritative  guide  to  the  inferior  tribunals 
It. would  have  been  strange  if  the  extraordinary 
confusion  of  ideas  of  which  it  is  the  o&pring  had 
not  pervaded  also  the  review  of  the  particular  case 
before  the  court,  and  exerted  a  baneful  influence 
on  its  decision ;  and  we  accordingly  find  this  to  be 
the  case.    The  collision  took  place  on  Long  Island 
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Soimd  between  the  steamer  Neptime  and  thesckooner  co^u. 
lole^  in  the  night  The  lole  was  sailing  with  ^  a 
fresh  frind,"  was  ^^  nearly  dose-haoled,^  and  on  the 
starboard  taok.  She  was  first  se^  by  the  Neptnne 
at  a  distance  of  abont  oae-fonrth  of  a  nule^  and,  as 
it  was  allied  in  behalf  of  the  Neptune,  dead 
ahead  The  Neptane  thereupon  put  her  helm  to 
starboard  for  the  purpose  of  passbg  the  lole  to 
windward,  and  thus  leaving  her  to  pursue  her  course. 
The  collision  that  immediately  ensued  was  ascribed 
by  the  persons  in  charge  of  the  Neptune  to  a  sudden 
change  of  course  on  the  part  of  the  lole  by  luffing. 
This  movement  was  denied  by  those  in  charge  of  the 
latter,  who  also  insisted  that  the  direction  in  which 
she  was  proceeding  when  first  seen  from  the  Neptune 
was  to  windward  of  that  of  the  latter.  Upon  both 
these  points  the  court  were  of  opinion  that  there 
was  a  preponderance  of  evidence  in  favor  of  the 
lole.  But,  said  Mr.  Justice  Ni&Lsoif,  the  Neptune 
^  was  in  fault  in  attempting  to  pass  the  lole  to  wind- 
ward. Even  admitting  that  she  was  not  mistaken 
in  the  position  of  this  vessel,  and  that  ehe  was  dead 
ahead^  it  was  the  duty  of  the  Neptune  to  heao' 
aioay{a\  and  to  pass  on  the  larboard  side.  As  we 
have  seen,  the  observance  of  no  one  of  the  rules  of 
navigation  is  more  strongly  recommended  or  more 
steadily  enforced,  in  the  admiralty,  than  this  one, 
where  two   vessels   are  approaching  in    opposite 

directions,  and  there  is  danger  of  a  collision.^ 

• 

(a)  This  is  %  nsntacd  phnse  haying  reference  to  the  wind,  and  iS| 
I  imagine,  ezclosiTely  applicable  to  sailing  yessels. 

S4 
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voi^L  Xhe  clua^  of  ignoranoe  or  wiUbl  miaeoxidaet 
against  the  pilots  which  immediately  follows  this 
passage  in  the  judgment  of  the  court,  doubtiless 
originated,  as  it  finds  its  only  countenance,  in  this 
same  misapprehensioh.  It  is  true  that  what  Mr. 
Justice  NxuoK  so  erroneously  supposed  to  be  the 
rule  applicable  to  the  case  before  the  court  has,  as 
we  have  seen,  since  been  established  in  England  by 
aet  of  Parliament  as  a  universal  rule ;  but  the 
application  of  it  made  in  the  case  under  considera- 
tion was  at  that  time  entirely  novel,  in  direct 
opposition  to  highest  judicial  authority  even  in 
England,  and  it  still  remains  without  a  shadow  of 
support  in  this  country. 
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CHAPTER  XIV. 

Absaults,  Bxatiso,  Falsi  Imprisonmbnt,  sto. 

The  admiralty  possesses  an  tmqnestioned  jnrisdic- 
tion  of  Btiits  for  the  redress  of  private  injuries  to 
the  rights  of  personal  secnrity  and  personal  liberty, 
committed  on  the  high  seas;  and  the  appellation 
^  high  seas  ^  is  held,  in  this  conntry,  as  we  have 
seen,  to  comprehend  all  waters  navigable  from  the 
sea,  and  which  are  affected  by  the  ebb  and  flow  of 
the  ocean  tides. 

Injuries  to  the  person  may  be  committed  on  ship- 
board, by  one  mariner  on  another ;  by  a  mariner  on 
a  passenger ;  by  a  passenger  on  a  mariner ;  or  by 
one  passenger  on  another.  Generally,  however, 
those  wrongs  which  form  the  subject  of  this  chap- 
ter are  inflicted  by  the  masters  or  other  officers  of 
vessels  on  seamen ;  and  they  are  unhappily  of  no 
very  uncommon  occurrenca 

Partaking  somewhat  of  the  boisterous  nature  of 
the  element  on  which  their  lives  are  mainly  passed, 
seafaring  men  are  apt  to  be  choleric  in  temper,  and 
consequently  rash  and  violent  in  language  and  con- 
duct. It  is  not  surprising  therefore  that  masters  of 
ships,  being  from  necessity  armed  by  law  with  very 
ample  authority  over  the  mariners  on  board,  should 
sometimes  abuse  their  power.  In  such  cases  the 
injured  party,  on  his  return  to  port,  may  seek  repar 
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« 

TOT^i.    ration  by  admiralty  process  in  personam^  in  a  cause 
of  damage^  against  the  aggre88or(a). 

Between  the  contiaot  with  the  mariner  for  hb 
services  on  shipboard,  and  ordinary  contracts  for 
the  hire  of  labor,  there  is  this  essential  diffsrence : 
that  while  in  the  latter  cases  the  law  affords  no 
remedy  for  neglect  or  refusal  to  perform  the  stipu* 
lated  service,  except  an  action  for  the  recoveiy  ci 
damages,  in  the  former  cases  the  employer  is  armed 
witii  the  power  of  direct  and  forcible  coercion. 
^fXl!^  T^^  power  has  its  origin  in  the  nature  of  tbe 
SSdja  business  to  which  the  engagement  of  the  mariner 
relates,  and  of  the  services  which  he  undertakes  to 
render.  Emergencies  ofben  occur  in  the  navigation 
of  vessels,  requiring  a  promptitude  of  decision 
aflS>rding  no  time  for  consultation,  and  admitting  of 
no  delay  in  the  execution  of  the  measures  which 
the  exigencies  of  the  case  require.  It  is  necessary, 
• 

(a)  And  hy  the  act  of  Congrew  of  March  3,  1835,  ch.  40^  {  3  (4 
Stat,  at  Laige,  776),  ^  if  any  master  or  other  officer  of  any  American 
ship  or  yeaael  on  the  high  seas,  or  on  any  other  waters  within  the 
admiralty  and  marittee  Jurisdiction  of  the  United  States,  shall,  from 
malice,  hatred  or  rtfrenge,  and  without  Jnstiflahla  caow,  beat,  woond 
or  imprison  any  one  or  more  of  the  crew  of  snch  ship  or  Tessel,  or 
withhold  from  them  suitable  food  and  nourishment,  or  inflict  upon 
them  any  cruel  or  unusual  punishment,  every  such  person  soofltodiog 
shall,  OB  oonyietion  thereof  be  punished  by  fine  not  exceeding  cm 
thousand  dollars,  or  by  imprisonment  not  exceeding  five  years,  or  by 
both,  according  to  the  nature  and  aggravation  of  the  offence." 

^Malice,"  in  the  above  enactment,  signifies  wilfulness,  or  a  wiUul 
iBtentioa  to  do  ft  wrongful  act;  and  to  constitute  tbe  <^Biice  described, 
there  must  also  be  the  absence  of  Justifiable  cause.  United  StaUt  v. 
TayUfr^  2  Sumner's  R.,  584. 

The  word  ''crew"  includes  as  well  the  officers  as  the  common  se 
men  of  the  ship  or  vessel.  United  SkUee  v.  fFttm,  3  SumxL  R.,  209. 


ASSAULTS,  mo.  ASIB 

therefore,  that  all  matters  relating  to  the  navigation  ohap.i4. 
of  the  ship,  and  to  the  preservation  of  good  order 
on  board,  shoold  be  under  the  supreme  direction  of 
a  single  person.  This  authority  is  accordingly 
entrusted  to  the  master,  who  thus  becomes  charge* 
able  with  the  safety  of  the  ship,  and  of  the  lives 
and  property  on  board,  and  he  is  held  personally 
responsible  for  any  loss  or  injury  that  may  happen 
to  the  ship  or  cargo  through  his  negligence  or 
misconduct  But  to  enable  him  to  acquit  himself 
properly  of  this  important  trust,  and  to  sustain  so 
great  a  responsibility,  it  is  absolutely  essential  that 
he  should  be  invested  with  ample  authority  over  the 
mariners  on  board,  and  that  he  should  have  a  right 
to  compel  prompt  obedience  to  his  orders.  It  is 
universally  conceded,  therefore,  that  in  case  of  dis* 
obedience  of  his  reasbnable  commands,  or  of  riotous, 
disorderly  or  insolent  conduct,  the  master  of  a 
merchant  ship  may  subject  the  offender  to  corporal, 
punishment. 

His  authority,  in  this  respect,  has  been  likened 
to  that  of  a  parent  over  his  child,«  and  that  of  a 
mastw  over  his  apprentice  or  scholar(«) ;  but  unlike 
that  of  a  parent,  it  extends  only  to  the  correction 
of  such  negligence  or  misconduct  of  mariners  as 
relate  strictiy  to  their  duties  as  such,  or  tend  to  the 
subvendon  of  the  discipline  of  the  ship;  for  the 
master  is  not  a  general  oeneor  morum  over  his 
crew(i) :  and  the  penal  infliction  upon  the  mariner 

(a)  Abbot  on  Shipping,  Boston  ed.  of  1846,  233. 
(6)  BangB  t.  Litiu^  Ware's  R.,  506. 
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▼^1-    may,  under  some  circnmstancefl,  be  lawfbUy  carried 


ISSSiy     to  an  extent  which  the  law  would  not  tolerate  in 

cxImmIb  to 

the  case  of  an  apprentice,  and  may  be  administered 


in  the  form  of  imprisonment  as  wdl  as  of  perscmal 
itgyjy  chastisement(a).  It  may  be  exercised  on  the  spot^ 
JJygJ^  for  the  purpose,  when  necessary,  of  c(xnpelling 
^'  instant  obedience  or  desbtance ;  or  subsequently, 

with  a  view  to  deter  the  delinquent  fi!^m  the  repe- 
tition of  his  offence,  and  others  fix>m  following  his 
example(&). 

Concerning  this  extraordinary  power,  so  liable  to 
abuse,  some  of  the  ancient  maritime  codes  of  contir 
neutal  Europe  are  studiously  sUent,  leaving  its 
existence  to  be  inferred,  and  its  exercise  to  be  justi- 
fied, from  necessity  and  usage.  By  the  ordinance  of 
Louis  XIV.,  it  is  carefully  limited  and  defined(c). 
In  England^  and  in  this  countrp^  there  are  no  statut- 
able regulations  upon  the  subject 
TdiMtnr.  .  But  though  thc  power  is  admitted,  and.  its  just 
2;Jj2fj^  exercise  upheld  by  the  laws  of  both  countries,  it  is 
not  an  arbitrary  or  unregulated,  but  a  discretionaiy 
power,  which  %he  law  watches  with  a  jealous  eye. 
It  behoves  the  master,  therefore,  to  be  very  careful 
in  its  exercise,  and  not  to  make  it  a  pretext  for 
cruelty  and  oppression.  No  punishment  can  be 
lawfully  inflicted,  unless  for  reasonable  provocation 
or  cause ;  and  it  must  be  moderate,  and  just^  and 
proportionate  to  the  nature  and  aggravation  of  the 

(a)  The  Aginamrt,  1  Haggird's  R.,  271,  273. 
(6)  The  United  States  t.  Freeman,  4  Maaon's  R.,  505,  512. 
(c)  See  Butler  y.  M'Lalkn,  Ware's  R.,  219;  Abbot  on  Shipping, 
Boston  ed.  of  1846,  234 
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offence.  The  law  does  not  permit  the  master  to  ohap^i4. 
gratify  a  brutal  spirit  of  revenge,  or  to  inflict  cruel 
or  unnecessary  punishments.  It  allows  no  excess, 
either  in  the  mode,  or  the  nature,  or  the  object  of 
the  punishment  It  upholds  the  exercise  of  the 
authority  only  when  it  is  for  salutary  purposes ;  not 
when  it  arises  from  caprice,  or  when  it  is  prompted 
by  gross  or  vindictive  passions,  or  personal  dislike(a). 
TJnlesSi  therefore,  the  master  is  able  to  show,  not 
only  that  there  was  sufficient  eause  for  chastisement, 
but  also  that  the  chastisement  was  reasonable  and 
moderatCi  the  mariner  may  recover  damages  com- 
mensurate with  the  injury  received(i). 

When  the  master  is  on  board,  the  right  to  inflict  ThtmMier 
punishment  pertains  exclusively  to  him,  and  it  can-  ^^^^ 
not  be  lawfully  exercised  by  any  subordinate  officer,  ^uSLtf. 
even  for  improper  behavior  to  himself  personally, 
without  the  authority  or  sanction  of  the  master, 
express  or  implied(e?).    In  the  absence  of  the  mas-  inhbab- 
ter,  from  the  necessity  of  the  case,  the  officer  on  ^^SSiiid 
board  next  in  rank  is  clothed  with  his  authority  and  t3^c 
rights,  so  far  as  they  are  necessary  for  the  due  per^  ^'•^ 
formance  of  the  ship^s  duties(cQ.    It  must  be  added 
also,  that  in  those  cases  which  sometimes  occur,  where 

(a)  77^  XJnited  8taU$y.  Freeman^  4  Maaon's  R.,  505, 512 ;  T%oinat 
T.  Whitey  1  Peten'8  Adm.  Beds.,  168;  Rice  y.  ne  PoUy  and  KiUy, 

2  id.,  430. 

(b)  Abbot  on  Shipping,  235;  4  Mason's  R.,  512;  Elwdl  t.  MaTti% 

Ware's  R.,  53. 

(c)  7%oma#T.Xafie,2Samner>sR.,l,  11;  UmUdStateiY.Taj^f 
id.^ 584)  587;  UnUed  SUOm  ▼.  AmT;  2  Story's  R.,  120, 125. 

(d)  n>i<L ;  EtweSL  r.  JUbyfin,  Ware's  R.,  53.  But,  it  is  presomed, 
no  fbrther.  The  mate  or  other  inferior  officer  would  have  no  right, 
therafoie,  in  the  absence  of  the  master,  to  ponish  for  a  past  offence. 


rxeaptin 
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▼^1*    ingtant  obedience  to  the  orders  of  the  mate  is  nece&- 
M4d!S?Md  sary;  such  as  orders  to  take  in  sail  in  a  suddm 
STw^'  Bqoall,  or  to  cut  aviray  the  rigging  or  spars,  or  to  go 
^tS^  aloft  on  a  sudden  ^nergency,  the  mate  may  instantly 
■jjj*  *•«■  enforce  obedience  by  the  application  of  all  the  force 
required  to  produce  prompt  obedience.    But  such 
an  exercise  of  authority  is  to  be  justified  by  necessity 
alone ;  and  the  force  so  used  is  not  so  much  a  punish- 
ment for  the  offence  of  disobedience  as  it  is  a  means 
of  compelling  the  performance  of  a  pressing  duty, 
admitting  of  no  delay(a). 
infBTtor  The  inferior  o£Bicers  of  the  ship,  as  well  as  the 

S^^^lf^  common  seamen,  are  subject  to  the  commands  of 
SSSetad  bj  the  master ;  and  therefore,  if  the  mate,  under  the 

th6iii  by  «  i» 

u!SZ2Lm  direction  of  the  master,  assist  in  the  infliction  of 
punishment,  he  is  to  be  held  excusable,  unless  the 
infliction  was  clearly  unjust  or  grossly  exce8sive(i). 
Not  only  is  the  general  authority  to  inflict  punish- 
S^M  Toa^&nt  on  shipboard  restricted  to  the  master,  without 
^SLm.  any  power  of  delegation  to  another ;  but  he  is  bound 
to  prevent,  as  far  as  he  is  able,  any  undue  exercise 
of  authority  by  his  subordinate  officers,  and  any 
abuses^  injuries  and  trespasses  by  them.  K  he  is 
present  when  any  such  officer  takes  it  upon  himself 
to  inffict  chastisement  upon  a  mariner,  if  he  do  not 
interpose  to  restrain  it,  he  will  be  deemed  to  have 
assented  to  and  encouraged  it;  and  if  it  was  im- 
proper in  its  nature  and  character,  or  unjustifiable 
under  the  circumstances,  he  will  be  held  responsible 
in  damages.    He  cannot  excuse  himself  on  the 

(a)  UnUed  l^ates  y.  Taylor,  2  Sumner'a  IL,  584, 587. 
lb)  BuUer  y  M'LaUen,  Wm's  R.,  219. 
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ground  of  courtesy  to  his  officers,  or  of  tbe  supposed  ^tL  ^^ 
necessity  of  upholding  their  authority  and  the 
discipline  of  the  ship.  He  is  bound,  it  is  true,  to 
support  his  officers  in  the  proper  discharge  of  their 
duties,  and  to  maintain  the  discipline  of  the  ship ; 
but  he  is  also  to  take  care  that  the*crew  are  not 
made  victims  to  the  passions,  the  insolence,  or  the 
caprices  of  the  officers  under  his  command  (a). 

The  law  enjoins  upon  the  master  temperate  ^^^j^ 
demeanor  and  decent  conduct  towards  seamen.  ^SS^^ 
Disorder,  disobedience  and  mutiny,  the  offences  {^°<><^W 
most  likely  to  call  for  the  exercise  of  the  master^ 
authority  to  inffict  personal  chastisement,  are  not 
unfrequently  caused  by  his  own  violence  and  mis- 
conduct; and  in  deciding  on  the  sufficiency  of  any 
defence  he  may  oppose  to  a  charge  of  unlawful 
violence,  the  court  may  rightfully  scrutinize  his 
own  habits,  disposition  and  conduct.  If  he  has 
wantonly  originated  a  quarrel,  he  must  be  careful 
in  assuming  to  punish  retorts  which  he  has  himself 
provoked.  Even  when  the  punishment  is  merited,  > 
and  in  itself  justifiable,  he  has  no  right  to  accompany 
its  inffiction  with  insult  and  contumely ;  and  if  he 
do  so,  the  court  will  take  care,  by  its  judgment,  to 
admonish  him  ^'  that  passion  is  not  to  be  indulged 
in  the  infliction  of  punishment ;  and  that  he  who 
has  to  command  others  is  not  fully  prepared  for  the 
duties  of  that  station,  unless  he  in  some  degree  com- 
mand himself(i).''    And  if  the  master  so  far  forget 

(a)  ThomoM  y.  Lane^  2  Samner'fi  R.,  1,  11. 

(6)  Abbot  on  Shipping,  Boston ed.  of  1846,  238 ;  ThamoMy.  White 
1  Peten's  Adm.  Dedaions,  186 1  Lord  Stowrll,  in  The  Agincouri^ 
1  HaggKnl's  R.,  271,  289. 

55 
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Yoi^i.  the  decorum  and  responsibilities  pertidning  to  Ids 
^b?i!!Sd  station,  as  yolontarily  to  become  a  participant  in 
u^^£!!!pie  disorderly  conduct  on  board  his  ship,  he  will  be 
!£^d!£*^  held  to  a  more  rigid  accountability  for  any  punish- 
ment he  may  inflict  for  misconduct  in  others,  which 
he  has  thus  encouraged  by  his  own  example(a). 
^SSSi,  In  I^  ^  caaes  of  alleged  misconduct  coming  to  the 
e«Mt,to      knowledge  of  the  master  through  the  report  of 


toCS'to?*  others,  or  which  may  possibly  admit  of  extenuation, 
due  inquiry  should  precede  the  act  of  punishment ; 
and,  therefore,  the  party  charged  should  have  the 
benefit  of  that  rule  of  universal  justice,  of  being 
heard  in  his  own  defence.  A  punishment  inflicted 
without  the  allowance  of  such  benefit,  is  in  itself 
a  gross  violation  of  ju8tice(5).  It  is  an  act  of 
tyranny  calculated  to  arouse  the  resentment  of  the 
rest  of  the  crew,  and  to  diminish  their  respect  for 
the  master,  and  their  confidence  in  his  justice.  A 
previous  inquiry  and  hearing  of  the  accused  are  not 
only  in  many  cases  necessary  for  the  purpose  of 
ascertaining  the  truth,  but  are  attended  with  the 
further  advantage  of  affording  time  for  passion  to 
subside,  and  judgment  and  conscience  to  prevail. 

It  is  a  standing  rule  of  the  East  India  Company, 
that  no  penal  infliction  shall  take  place  on  board 
their  ships,  under  the  sole  authority  of  the  captain, 
though  the  captains  employed  are  generally  a  very 
respectable  body  of  men ;  but  must  be  sanctioned 
by  the  report  of  a  court  of  inquiry,  composed  of  the 

• 

(a)  Jarvis  ▼.  ITie  Captain  and  Mate  of  the  Ship  Qaibcme^  Bee's 
R.,  248 ;  1  Peten's  Adm.  DeoBions,  186. 
(6)  7%«  il^fioourf,  1  Haggard's  R.,  271,  274. 
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principal  officers  of  the  ship,  and  the  whole  proceed-  ^tli  ^** 
ings  are  to  be  finally  reported  to  the  governor  of  the 
company,  npon  the  return  of  the  8hip(a) ;  and  it 
has  been  said  to  be  the  duty  of  the  captain  to  avail 
himself  of  the  advice  of  others,  and  to  have  the 
result  entered  on  the  log,  because'  he  thereby  pre- 
vents himself  from  acting  solely  on  his  own  feelings, 
which  may  be  excited;  and  to  be  his  interest, 
because  it  furnishes  evidence  in  his  favor,  to  be  used 
on  the  day  of  trial(i). 

Attempts  on  the  part  of  the  master  to  justify  S'Si^ 
what  would  otherwise  be  deemed  undue  severity,  eSSdSt,  to 
on  account  of  antecedent  offences,  are,  in  general,  p![^to£?«Bt 
entitled  to  little  favor.    Over  by-gone  acts,  not  oaSSnoi 
punished  when  they  took  place,  time  has  thrown  a  i^S^ 
species  of  condonation,  as  well  as  a  degree  of  ob- 
scurity and  indistinctness  in  the  evidence  of  the 
manner  and    circumstances    of  their  commission. 
The  impunity  of  former  offences  may  also  have  con- 
tributed  to    produce    their    repetition;    and    the 
admission  of  this  mode  of  defence  leads,  moreover, 
to  a  great  accumulation  of  expense,  bearing  hard 
upon  a  seaman  in  the  exertion  of  his  legal  right  to 
enforce  his  claims.    A  recent  act  may,  nevertheless, 
be  justly  visited  by  a  more  serious  punishment  than 
would  be  due  to  it  standing  perfectly  alone,  if  ante- 
cedent acts  of  the  same  kind  had  proved  the  exists 
ence  of  habits  too  dangerous  to  be  passed  over 

(a)  The  Lamther  CasOt^  1  Haggard's  R.,  385;  The  Agincowrt^  1 
Haggiird's  R->  274. 

(6)  Murray  Y,  Mautrie^  6  C.  &  P.,  471 ;  Abbot  on  Shipping,  Boston 
«d.  of  1846,  233,  wU. 
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'*^'*    upon  the  repetitioiL    Evidence  of  soch  acts  oBght 


tMSTX  not  therefore,  to  be  ezcladed.  But  the  act  should 
J^jlJjf*  properly  be  one  "  allied  in  natore  to  those  which  it 
attadS^  follows :  an  act  of  theft  will  not  prove  a  habit  of 
dmnkenneas ;  and  if  an  act  of  mntiny  is  charged,  it 
should  be  mutinous  conduct  of.  a  former  date  that 
alone  can  be  invoked  with  propriety  to  aggravate 
the  chai^  of  a  mndnoos  dispo8ition(a).'' 


OralloB 


•odUMia-       The  particular  mode  and  instrument  of  punish- 

•tniiD^nt  of 

l^i^St  nient  which  may  lawfully  be  used  is  left  to  be 

^S!^  determined  by  common  usage,  and  by  the  humane 

.  discretion  of  the  person  who  has  the  right  to  com- 

mand  its  application(i) ;  but  the  master  has  no  right 

to  employ  deadly  weapons,  except  in  self-defence,  or 

to  quell  a  mutiny(<?). 

nad  In  ad-       Thc  master,  and  others  acting  under  his  orders, 

paniriimwii.  are  respousiblc  for  the  exercise  of  due  care  in  the 

infliction  of  lawful  punishment ;  and  if  by  reason  of 

their  harsh  and  inconsiderate  conduct  the  offender 

receive  a  serious  injury,  as  the  dislocation  of  an  arm, 

they  are  answerable  for  the  actual  damages  thus 

sustained,  but  not  for  vindictive  damages(fi?). 

S^thSSd      The  authority  of  the  master  to  confine  an  offiend- 

cM^toto.  ing  seaman  on  board  the  ship,  by  putting  him  in 

S^SSJi^jaii  irons,  or  otherwise,  when  his  conduct  and  a  just 

*"*  regard  to  good  discipline  render  it  expedient,  is 

unquestionable;  but  whether  the  master  can  law- 

(a)  The  Agincourtj  1  Hagg.  Adm.  R.,  271,  275,  280;  The  Lowther 
Cattle^  ib.,  384,  387. 

(b)  1  Haggard's  Adm.  R.,  274. 

(c)  Jarvis  v.  The  Master,  f  c.  of  the  GaUbame^  Bee's  R.,  248. 
{d)  Elvfdl  V.  Martin  et  oL,  Ware's  R.,  55. 
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fully  imprison  a  mariner  on  shore,  in  a  foreign  port,  chap.  14. 
has  been  doubted.  In  a  case  before  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  it  became  necessary  to  consider  and 
decide  this  question.  The  decision  of  the  court 
aCBrmed  the  eidstence  of  the  power,  in  certain  cases, 
and  where  the  proper  correction  or  punishment 
cannot  be  effectual  without  it  on  8hipboard((7). 

• 

(a)  United  SiaUa  v.  Rugglea,  5  Mason's  R.,  192.    The  question  is 
of  so  much  importance,  and  the  opinion  of  the  court  apon  it,  as 
delirered  by  Mr.  Justice  Stort,  is  so  instmctive,  that  no  apology  will         ^ 
be  leqaired  for  inserting  it  entire. 

**  There  Is  another  point,"  he  obeeryed,  <'on  which  the  court  is 
called  to  express  an  opinion.  In  the  present  case,  the  master  not  only 
ibfroed  the  seaman  on  shore,  but  he  caused  him  to  be  confined  and 
imprisoned  in  the  common  jail  at  St.  Pierre's,  under  drcumstances  of 
such  great  exposure  and  severity  as  cannot  be  Justified.  It  is  said  that 
the  law  does  not  dothe  the  master  with jmy  authority  to  imprison  the 
seaman,  for  disobedience  or  misconduct,  in  a  common  jail  in  a  foreign 
port ;  and  that  the  imprisonment,  if  necessary  or  proper,  must  be  on 
board  the  ship.  I  am  aware  that  it  has  been  doubts  by  very  able 
Judges,  whether  the  law  does  authorise  sudi  an  imprisonment  on  shore 
in  a  foreign  port  My  opinion,  howeyer,  is,  upon  the  most  mature 
deliberation,  that  it  does  authorize  it ;  but  I  am  also  of  opinion  that  the 
authority  arises,  and  can  be  exerdsed  only  in  cases  of  flagrant  offences, 
where  there  is  a  positiye  necessity  of  removal  of  the  party  oflfonding, 
from  the  ship,  to  some  place  of  safety  on  shore.  The  authority  is  of  a 
very  delicate  and  summary  nature,  and  is  Justified  only  by  the  same 
necessities  whidi  clothe  private  persons  in  other  cases  with  extraordi- 
nary powers.  Gases  may  easily  be  conceived  where  the  authority  may 
be  indispensable  for  the  safety  of  the  ship,  cargo  and  crew.  Suppose 
a  mutiny  in  port,  with  an  intent  to  murder  the  officers,  or  to  embezzle 
the  cargo,  and  the  conspiracy  be  so  extensive  that  the  mutineers  can- 
not be  suffered  to  remain  on  board,  but  at  the  imnunent  haaid  of  the 
lives  of  the  officers  and  the  property  on  board.  The  master  must  have, 
as  I  think,  a  right,  under  such  circumstances,  to  remove  them  from  the 
ship,  and  to  imprison  them  as  well  for  punishment  and  safety,  if  he 
does  not  choose^  as  be  may,  to  dismiss  them  altogether  ftx)m  the 
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▼oi^i.  The  geaman,  in  common  with  all  other  men,  is 

bSSdv^  subject  to  higer  moral  obligations  than  that  of 

ISSi^and  ol^^dience ;  and  the  daty  of  submission  may  be  sa- 


in 


perseded  by  the  right  of  self-defence.    The  mariner 
mTm?*^    '^  ^^^  bound  to  obey  an  unlawful  command,  and 


employment.  Bat  in  each  a  -cue,  the  impriBonmei^t  most  be  with  the 
intent  to  take  them  again  on  board  the  ship  for  the  yojage,  or  to  bring 
them  home,  and  not  with  the  intent  merely  to  punish  them,  and  at  the 
same  time  to  dissolve  their  connection  with  the  ship.  The  master  can 
ponish  only  to  promote  good  discipline,  and  to  compel  obeiSence  to 
lawftil  orders  on  board  the  ship.  He  is  not  clothed  with  judicial 
authority  to  sentence  seamen  to  punishment  for  their  offences.  The 
law  has  conceded  that  authority  to  the  regular  tribunals  of  the  country, 
acting  in  the  common  forms  of  Justice,  and  upon  a  trial  of  fiu^ts  by  a  juiy. 
While,  therefore,  I  admit  that  a  master  may,  in  extreme  cases,  imprison 
a  seaman  in  a  foreign  port  (for  no  such  authority  is  pretended  to  exist 
in  a  domestic  port),  I  think  the  authority  is  confined  to  extreme  cases, 
and  cannot  be  justified  when  a  more  moderate  punishment  on  shipboard 
would  be  effectual  and  safe.  The  notion  so  commonly  entertained, 
that  a  master  may,  at  his  pleasure,  for  slight  offences,  imprison  his 
seamen  in  a  foreign  jaiL  is  utterly  unfounded  in  law.  It  is  well  known 
that  there  is,  in  warm  climates,  great  danger  to  the  healths  and  livee 
of  seamen  in  these  nuserable  and  loathsome  places ;  and  a  power  to 
imprison  there,  is  often  a  power  of  life  or  death.  It  is  high  time  that 
masters  should  underatand  that  they  are  criminally  liable  for  such 
wanton  abuses  of  authority.  If  a  seaman  should  lose  his  life  by 
confinement  and  exposure  in  such  a  jail,  through  the  instrumentality 
of  the  master,  without  justifiable  cause,  the  master  is  responsible,  as 
in  other  cases,  for  homicide.  One  of  the  strongest  reasons  against  the 
exeroise  of  the  authority's,  that  the  seainen  are  thus  put  utteriy  out 
of  the  control  and  supervision  of  the  master.  It  is  his  duty  to  watcb 
over  them  with  paternal  attention  as  long  as  they  belong  to  the  ship ; 
and  he  has  no  right  to  delegate  his  autiiority  or  custody  to  jaOera 
or  turnkeys  in  a  foreign  country." 

See,  to  the  like  effect,  WUsonetal  v.  The  Brig  Ifory,  Gilj^'s  IL, 
31 ;  Magee  etoLr*  The  MomUt  and  Owners  of  the  Skip  Mo$8y  ib.,  219* 

The  result  of  Mr.  Justice  Stort's  opinion  seems  to  be,  that  although 
the  power  exists  in  theory,  yet  that  it  is  justly  sulject  to  restrictions 
BO  stringent  as  to  render  it  practically  nugatory.    In  the  case  supposed 
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may  resiHt  any  force  to  which  the  master  may  resort  ^^^i*- 
to  compel  obedience ;  and  if  the  master  is  about  to 
commit  an  unlawful  act,  especially  if  it  be  a  felgny, 
a  seaman  may  lawfully  restrain  him.  So  if  the 
master  assault  a  seaman,  without  cause,  the  seaman 
may,  in  self-defence,  restrain  him  with  so  much  force, 
and  so  long  as  is  necessary  for  this  purpose(a).' 

A  passenger  on  board  a  ship  may  sue  the  master  a  p«wiiftar 

X  «f  may  mtln* 

in  the  admiralty  for  an  assault  committed  by  him  ^4^^*^ 
at  sea.  The  jurisdiction  in  this  instance,  as  in  all  SL^at 
cases  of  tort,  arises  from  the  place  where  the  ibjury 
was  committed.  ^Looking  to  the  locality  of  the 
injury,^  said  Sir  William  Scott,  in  a  case  of  this 
sort,  ^^  that  it  was  done  on  the  high  seasy  it  seems 
to  be  a  fit  matter  for  redress  in  this  court(^).^ 

But  there  are  cases  in  which  the  master  may  law-  ^^jS^^^ 
fully  subject  a  passenger  to  forcible  restraint  or  ^^^ 
coercion.  The  law  upon  this  subject  is  very  clearly 
and  satisfactorily  stated,  and  justly  applied,  by  the 
learned  judge  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  in  a  case  recently  decided 
by  him.  **The  law,"  he  observed,  "invests  the 
master  with  a  necessary  control  over  his  passengers. 

• 

by  him,  of  &  conspiracy  to  murder  the  officers  of  the  ship,  or  to  embezzle 
the  cai^,  so  extensile  as  to  be  uncontrollable  by  the  aid  of  those  who 
remain  faithful  to  their  duty,  prudence  would  seem  clearly  to  dictate 
the  peremptoiy  dischaiige  of  the  conspirators,  instead  of  first  inflam- 
ing their  eyil  passions  by  ignominious  imprisonment,  and  then 
receiTing  them  again  pn  board  for  the  return  voyage. 

(a)  Uniied  Statea  t.  Thcm'pwny  1  Sumner's  R.,  168,  172  \  UnUed 
States  Y.  Caasidy,  2  Sumner's  R.,  583,  584. 

(6)  The  Ruckere^  4  Robinson's  R.,  73;  Chamberlain  ▼•  Chandler^ 
3  Mason's  R.,  242. 
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vM#^i..  H^  mny  make  proper  regulations  for  their  govern- 
ment, sach  as  may  insnre  their  safety,  promote  the 
ge&eral  comfort,  and  preserve  decent  order;  and 
these  regulations  he  may  enforce  by  all  temperate 
and  needful  exerdse  of  power.  But  here  his 
authority  over  his  passengers  finds  its  limits,  and  he 
is  a  trespasser  if  he  goes  beyond  it  He  must  show 
not  only  a  breach  of  regulation  before  venturing  to 
use  force  towards  any  one  of  them,  but  also  that 
there  was  a  clear  necessity  for  the  exercise  of  force. 
He  is  not  to  punish  an  infraction  of  mere  police 
rules,  by  striking  a  passenger  with  his  fist^  or  beat- 
ing him  with  a  ropers  end :  still  less  is  he  to  do  this 
before  he  has  exhausted  all  milder  and  less  degrad- 
ing means  of  vindicating  the  order  of  the  ship. 
Courteous  request,  patience,  and  renewed  remon- 
strance, or  reprimand,  and,  at  last,  just  so  much 
restraint,  and  if  that  be  unavailing,  just  so  much 
force,  and  no  more,  as  the  exigency  may  call  for: 
these  are  the  legitimate  rights  of  the  captain  over 
his  passengers.''  Judge  Kaits  said,  moreover,  that 
he  had  ^^no  hesitation  in  adding,  that  no  punish- 
ment higher  than  a  reprimand  should  ever  be  iur 
fiicted  on  a  passenger,  without  a  conference  with 
the  other  officers  of  the  ship,  and  the  entry  of  the 
facts  on  the  log-book ;"  except  in  cases  of  urgent 
-  necessity,  where  the  right  to  use  force  was  virtually 
*  •  resolved  into  that  of  self-defence.  In  the  case 
before  the  court,  the  libellant  was  a  steerage  pas- 
senger from  Rotterdam  to  the  United  States,  on 
board  a  vessel  conmianded  by  the  respondent  One 
of  the  regulations  for  the  government  of 'the  pas- 
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sengers  forbade  the  use  by  them  of  any  canvass,  oh^^** 
cordage,  or  other  article  of  property  belonging  to 
the  ship,  without  permission.  The  libellant,  it  was 
aUeged,  had  more  than  once  infringed  this  regular 
tion,  and  had  been  reprimanded  in  consequence* 
On  the  occasion  when  the  violence  complained  of 
was  committed,  he  was  chloged  by  the  master  with 
using  a  small  piece,  or  rag,  as  some  of  the  witnesses 
called  it,  of  tarred  canvass,  for  the  purpose  of 
kindling  a  fire  to  cook  his  dinner ;  and  although,  as 
the  witnesses  testified,  he  repeatedly  and  distinctly 
denied  the  charge,  the  master  snatched  the  burning 
canvass  from  the  fire,  and  with  it  struck  the  libel- 
lant  several  blows  in  the  hce  ;  and  while  he  was  in 
the  act  of  retreating,  gave  him  several  blows  with 
the  fist,  which  caused  his  nose  to  bleed.  The 
master,  not  content  with  what  he  had  done,  re- 
paired to  the  cabin,  and  soon  returned  with  a  small 
cord,  with  which  he  inflicted  on  the  libellant  severe 
chastisement.  Damages  to  the  amount  of  $100  and 
costs  were  awarded  to  the  libellant(t7). 

I  have  met  with  no  express  adjudication  affirming 
the  right  of  one  passenger  to  seek  redress  in  a  court 
of  admiralty  for  an  assault  at  sea,  committed  by  a 
fellow  passenger ;  but  the  principle  above  mentioned 
seems  to  be  equally  applicable  to  such  a  case. 

A  case  of  marine  assault  and  battery  against  the  w^m  « 
master  of  a  vessel,  which  arose  several  years  ago,  in  ^^g  • 
the  District  Court  of  the  United  States  for  the  byT 


(a)  Eranshopp  t.  Amet^  decided  Angoiit,  1840,  m  the  Piftrict 
Ooort  for  the  Sestern  DiBtrict  of  PexuwylTioilk  (7  Peoiu  h^w  Jour- 
nel,  77). 
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"^^^    District  of  Maine,  tarned  upon  tbe  personal  capacit}'' 

of  the  libellant  to  maiDtain  a  civil  aoit.     He  was  a 

slave  in  the  island  of  Goadalonpe,  and  was  on  board 

the  vessel,  on  her  voyage  to  this  country,  in  the 

capacity  of  a  servant  of  his  master^s  son,  Bngene,  a 

youth  of  seventeen  years  of  age.    While  at  sea,  the 

libellant  was  assaulted  and  beaten  by  the  master, 

for  refusing  to  perform  a  service  which  he  was 

directed  to  execute.    On  the  arrival  of  the  vessel  in 

the  State  of  Maine,  he  instituted  a  suit  in  the 

admiralty  for  this  injury;  and  the  question  was 

whether  the  civil  disabilities  to  which  he  was  subject 

in  Guadaloupe  continued  to  attach  to  him  in  a  state 

of  the  American  Union,  where  slavery  was  not 

tolerated.    Upon  an  elaborate  and  learned  review 

of  the  authorities  bearing  upon  the  subject.  Judge 

Wars  decided  that  he  was  competent  to  maintain 

his  suit(d^). 

A  rMHpt  Is      In  accordance  with  the  indulcrent  principles  which 

ll^l^'^Jte!  govern  courts  of  admiralty  in  deciding  upon  the 

rights  of  seamen,  a  receipt  by  a  seaman  on  receiving 

the  sum  due  to  him  fof  wages,  stating  that  it  was 

^*in  full  for  all  services  and  demands,  for  assault, 

battery  and  imprisonment,  against  the  owner  and 

officers,^  has  been  held  to  be  no  bar  to  a  suit  for  an 

*  assault,  battery  andimprisonment(&). 

pimiPbmeiit       It  is  propcr,  in  conclusion,  to  observe  that,  while 

■  luJht*Sflb2  ^P^°  ^^^  ^°®  hand,  the  master-is  bound  to  treat  the 

***■  sailor  with  the  forbearance  and  lenity  due  to  his 

(a)  PoUydore  ▼.  Prince,  Ware's  R.,  402, 
(6)  Tkomas  t.  Lane^  2  Sumner's  R.,  1. 
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» 

Immble  condition,  his  nsefolnees,  his  hard  and  ill-  <^^i^ 
reqaited  service,  and  his  proverbial  indiscretion,  and  en^ufd  to 
not  to  be  "  extreme  to  mark  what  is  done  amis8(a) ;"  JJ^lf^^" 
on  the  other  hand,  he  is  entitled  to  the  indulgent  ^^tlent. 
consideration  and  construction  of  his  own  conduct 
when  acting  under  honest  impulses.    I  gladly  avail 
myself  of  the  language  of  the  learned  judge  of  the 
District  of  Maine,  in  stating  what  appear  to  bj9  the 
just  deductions  of  the  authorities  upon  this  subject. 
*^  When  it  is  apparent,^  said  he,  ^'  that  punishment 
has  been  merited,  I  have  never  been  in  the  habit  of 
attempting  to  adjust  very  accurately  the  balance 
between  the  magnitude  of  the  fault  and  the  quantum 
of  punishment.    Unless  unusual  and  unlawful  instru- 
ments have  been  used,  or  there  have  appeared  clear 
and  unequivqpal  marks  of  passion  on  the  part  of  the 

m 

(a)  Lord  Stowxll,  in,  lite  New  PfuenuF,  Haggard's  Adm.  R.,  199. 
The  case  of  Monis  t.  ComdL^  in  the  District  Court  of  the  United  States 
for  the  District  of  Massachusetts  (6  Law  Reporter,  304),  affords  a  good 
illustration  of  the  just  import  of  this  remark.  One  of  the  acts  of 
usanlt  and  battery  complained  of,  occnrred  as  follows:  The  libellant, 
Morris,  in  an  altercation  with  another  of  the  crew,  was  using  profane 
language.  On  being  told  by  the  captain  not  to  swear,  he  retorted  that 
he  had  heard  him,  the  captain,  swear;  and  in  reply  to  the  captain's 
inquiry  what  he  referred  to,  he  answered  he  had  heard  him  damn  the 
flian'tf  eyes.  The  captain  thereupon,  in  a  rage,  seized  him  violently, 
pulled  out  some  of  his  hair,  and  inflicted  a  blow  which  left  a  mark  on 
the  eye.  The  learned  judge  held  the  assault  to  be  unjustifiable, 
and  awarded  damages  on  account  of  it ;  and  in  remarking  upon  this 
part  of  the  case,  said,  that  when  properly  checked  fbr  swearing,  Morris 
was  wrong  in  retortion  on  the  captain,  but  that  the  provocation  was 
90t  great,  and  there  was  no  exigency — no  emergency.  The  captain 
was  bound  to  suppress  his  passion.  If  unable  to  control  himself,  he 
was  unfit  to  command  others.  It  was  his  duty  to  set  an  example  of 
calmness  and  self-possession. 
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▼ou  1.  captain,  or  the  punishment  has  been  maniftstly 
exoeasive  and  disproportionate  to  the  &nlt^  I  have 
not  thought  myself  justified  in  giving  damages.  It 
woold  be  holding  the  master  to  too  severe  a  mlei  to 
amerce  him  in  damages,  because  in  a  case  where 
punishment  was  deserved,  he  may,  in  the  opinion  of 
the  court,  have  somewhat  exceeded  the  limits  of  a 
moderate  and  reasonable  punishment  The  nature 
of  the  subject  does  not  admit  of  any  pvedse  and 
exact  measure ;  and  the  court  cannot,  without  great 
injustice,  make  of  its  judgment  a  bed  of  Procrustes, 
and  require  of  all  masten  an  exact  conformity  with 
it  Something  is  to  be  conceded  to  the  excitement 
of  the  occasion  under  which  the  master  is  required, 
by  the  duties  of  his  office,  to  exercise  this  authori^ ; 
some  consideration  allowed  to  the  geq^ral  character 
and  temper  of  the  man  who  is  the  subject  of  punish- 
ment ;  some  latitude  for  diflforences  of  judgment,  and 
something  presumed  in  favor  of  a  rightful  and  proper 
exerdse  of  discretion ;  and  when  the  propriety  and 
l^[ality  of  correction  of  some  kind  is  made  to  appear, 
it  lies  on  the  libellant  to  show  that  the  punishment, 
under  all  the  circumstances  of  the  case,  was  clearly 
excessive(a).'^  ' 

G0H8KQUSKTZAL  LrjtTRixs. 

The  right  of  resort  to  admiralty  process,  for  the 
redress  of  personal  injuries  committed  on  the  high 
seas,  has  in  this  country  been  held  not  to  be  limited 

(a)  Bullet  y.  M'Lalkn,  Wftre'i  R.,  219, 230.  And  Me,  to  tU  nme 
eflfect,  ElweU  y.  MaHin,  ib.,  53,  02. 
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to  trespasses  against  the  person^  but  to  extend  also  c^^**- 
to  suits  for  the  recovery  of  consequential  damages 
resulting  from  tortiotfs  acts.    The  admiralty  juris-  okoMor 
diction  over  eases  of  this  nature  was  asserted  and  ^[^^ 
maintained  by  Mr.  Justice  Stoby,  in  an  eloquent  ^^ 
and  forcible  judgment  pronounced  many  years  ago. 
The  case  was  well  calculated  to  quiet  even  plausible 
scruples,  had  it  afforded  room  for  them,  as  to  the 
power  of'  awarding  reparation  for  the  outrages 
complained  of.    The  libellants,  being  a  husband, 
wife  and  children,  were  passengers  on  board  the 
ship  Pearl  from  the  island  of  Nookoo  to  Boston ; 
and  during  the  voyage,  they  were  continually  treated 
by  the  captain  with  wanton  cruelty,  insult  and 
indecency. 

Judge  Stobt  said  that  the  contract  with  the 
master  which  led  to  the  injuries  for  which  the 
libellants  sought  redress,  was  in  itself  a  maritime 
contract  for  the  conveyance  of  passengers  on  the 
high  seas ;  and  the  wrongs  complained  of  were  gross 
ill  treatment  and  misconduct  in  the  course  of  the 
voyage,  while  on  the  high  seas,  by  the  master,  in 
vioktiou  of  stipulations  necessarily  impHed  in  his 
contract,  of  the  duties  of  his  ofBlce,  and  the  rights 
of  the  libellants  under  the  maritime  law.  The 
jurisdiction  of  courts  of  admiralty  over  torts  com- 
mitted in  peraoTiam  on  the  high  seas  had  never,  to 
his  knowledge,  been  doubted  or  denied  by  the  courts 
of  common  law,  and  had  often  been  recognized  by 
adjudications  in  the  admiralty. 

The  jurisdiction  resulted  from'  the  locality  of  the 
wrong,  and  not  from  its  nature ;  and  it  could  make 
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vot^i.  n^  difference,  in  point  of  principle,  whether  the 
injmy  was  direct  or  consequential,  whether  it  be  an 
assault  and  imprisonment,  or  a  denial  of  all  comforts 
and  necessaries,  and  a  conrse  of  brotal  insult  and 
maltreatment,  whereby  the  health  of  the  party  is 
materially  injured^  or  he  is  subjected  to  gross  igno- 
miny and  mental  suffering.  His  conclnsion  was, 
that  upon  both  authority  and  principle  the  suit  was 
well  founded  in  point  of  jurisdiction. 

With  respect  to  the  principles  of  abstract  justice 
involved  in  a  case  like  that  before  him,  after  remark- 
ing tipon  the  almost  unlinuted  power  of  the  master 
of  a  ship  over  the  welfare  of  all  on  board,  and  the 
difficulty,  by  physical  or  moral  force,  of  resisting 
the  manifestation  of  a  malignant  temper  on  his 
part,  his  honor  observed :  "  In  respect  to  passengers, 
the  case  of  the  master  is  one  of  peculiar  responsi- 
bility and  delicacy.  Their  contract  with  him  is  not 
for  mere  ship  room,  and  personal  existence  on  board } 
but  for  reasonable  food,  comforts,  necessaries  and 
kindness.  It  is  a  stipulation  not  for  toleration 
merely,  but  for  respectful  treatment,  for  that  deli- 
cacy of  demeanor  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  mitigates  evils 
without  reluctance, .  and  that  promptitude  which 
administers  aid  to  distress.  In  respect  to  females, 
it  proceeds  yet  farther :  it  includes  an  implied  stipu- 
lation against  general  obscenity  and  that  immodesty 
of  approach  which  borders  on  lasciviousness,  and 
against  that  wanton  disregard  of  the  feelings  which 
aggravates  every  evil,  and  endeavors  by  the  excite- 
ment of  terror,  and  cool  malignancy  of  conduct,  to 
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inflict  torture  upon  susceptible  minds.''  After  enu-  cHAP^ii. 
merating  a  series  of  acts  of  the  nature  intimated, 
the  learned  judge  added :  ^'  It  is  intimated  that  all 
these  acts,  though  wrong  in  morals,  are  yet  acts 
which  the  law  does  not  punish ;  that  if  the  person 
is  untouched,  if  the  acts  do  not  amount  to  an  assault 
and  battery,  they  are  not  to  be  redressed.  My 
opinion  is  that  the  law  involves  no  such  absurdity. 
It  is  rational  and  just.  It  gives  compensation  for 
mental  sufferings  occasioned  by  acts  of  wanton  injus- 
tice, equally  whether  they  operate  by  way  of  direct 
or  of  consequential  injuries.  In  each  case,  the  con* 
tract  of  the  passengers  for  the  voyage  is  in  substance 
violated.  I  do  not  say  that  every  slight  aberration 
from  propriety  or  duty,  or  that  every  act  of 
unkindness  or  passionate  folly,  is  to  be  visited  with 
punishment;  but  if  the  whole  course  of  conduct  be 
oppressive  and  malicious,  if  habitual  immodesty  is 
accomplished  by  habitual  cruely,  it  would  be  a 
reproach  to  the  law  if  it  could  not  award  some 
recompense."  There  was  a  decree  against  the 
respondeat  for  four  hundred  dollars  damages(t^). 

In  a  subsequent  case  in  the  same  court,  it  was  held  ^"Ji^Sit 
that  a  fatiier  might  maintain  a  suit  in  the  admiralty,  ^o^a^to  £^ 
in  the  nature  of  an  action  per  qvjod  servUmm  amir  JU  torwoM 

^        ■*■  abdooitoB  or 

eity  for  the  tortious  abduction  or  seduction  of  his  S^]2^'^ 
minor  son  on  a  voyage  on  the  high  seas ;  for  although 
the  tortious  act  originiated  on  land,  it- was  a  continu- 
ing tort(^.    The  same  doctrine  had  been  laid  down, 

(a)  Daniel  Chamberlain  and  othert  y.  Ouindkry  3  Mason's  R^  242. 
{b)'Plummer  y.  Webb,  4  Mason's  B.,  380. 
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?«^i.  n  jem*  0J.  ^^0  previous,  by  the  judge  of  the  United 
States  for  the  District  of  Maine;  and  the  action  was 
held  to  be  maintainable,  although  the  son,  at  the 


toaaCaa 


"of     time  of  the  abdnbtion,  was  not  an  inmate  of 
^^^'       father^s  fiunilj,  and  although  he  had  been  left  mainly 


to  support  himself  by  his  own  labor,  unless  it  also 
appeared  that  the  father  had  abandoned  all  care  of 
him(a). 
•r  tiM  tkip  ^  ^  subsequent  case  the  liability  for  this  desorip^ 
StobSir  tion  of  tort  was  held,  by  Mr.  Justice  Stort,  to 
extend  also  to  the  ship-owner ;  and  that  die  charge 
of  abductbn  was  sufficiently  estaUished  by  showing 
that  the  minor  had  run  away  from  another  vessel, 
under  circumstances  implying  notice  to  the  nupter 
that  the  shipment  was  unauthorized  by  the  father, 
and  against  his  will  The  just  measure  of  damages 
in  such  a  case  he  held  to  be,  the  amount  of  the 
wages  which  the  son  was  earning  on  board  the  other 
vessel  at  the  time  of  the  abduction,  down  to  the 
termination  of  the  voyage ;  and  the  additional  sum 
of  $50,  to  cover  extra  expenses  and  ]o68es(i). 
In  a  case  where  the  minor  son  of  the  libeDant 
^  had,  without  the  knowledge  of  the  master,  secreted 
ik«  mULf.  himself  on  board  a  whale  ship  until  aftw  she  had 
sailed,  and  was  subsequently  employed  an  board 
during  the  voyage,  the  case  was  treated  by  the 
learned  judge  of  the  United  States  for  the  District 
of  Massachusetts  as  one  of  implied  contract^  and 
wages  were  decreed(c). 

(a)  Sude  t.  Thacher,  Wm't  R.,  91. 

(6)  Sherwood  t.  HaU  etaL^Z  SumiMr's  K,  187. 

(c)  iMocom  T.  Otgoodf  7  Law  Reporter,  13S. 
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CHAP.  IS. 


CHAPTER  XV. 

Spouatiok  and  Damage. 

* 

DsPBKDATioNS  npou  the  rights  of  property,  Qommit-  i><iQittoiu 
ted  on  the  high  seas,  whether  by  destrnction,  pillage, 
damage,  nnlawfol  seizure  or  restraint,  constitute 
another  description  of  wrongs  falling  within  the 
admiralty  and  maritime  jurisdiction  of  the  courts  of 
the  United  States. 

Suits  for  injuries  of  this  nature  are  technically 
called  causes  of  spoliation,  civil  and  maritime  (a). 
They  most  commonly  occur  in  time  of  war,  and 
consist  in  hostile  agressions  committed  either  by  the 
public  armed  vessels,  or,  more  frequently,  by  priva- 
teers, acting,  or  pretending  to  be  acting,  under  the 
authority  of  the  belligerents.  They  may,  and  not 
nnfrequently  do,  also  happen  both  in  time  of  war  and 
of  peace,  by  means  of  illegal  captures  in  the  nature 
of  prize  jwre  bdU,  made  under  color  of  instructions 
given  to  the  commanders  of  national  vessels,  in 
pursuance  of  statutes,  or  other  public  ordinances, 
authorizing  the  exercise  of  belligerent  rights  to  a 
limited  extent ;  or  by  means  of  unauthorized  sei- 
zures, or  other  unlawM  proceedings  for  the  enforce* 
ment  of  mere  municipal  forfeitures.   They  sometimes 

(a)  The  Earcule9,  2  Dodion't  R.,  853,  369,  370;  ^cama,  tfdii 
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▼^>*  also  consist  in  mere  piratical  depredations,  or  of 
vanton  marine  trespasses  partaking  more  or  less  of 
that  character ;  tlioagh  it  lias  been  argued  in  our 
courts  that,  in  cases  of  piracy,  the  private  injury  is 
m^TMi  merged  in  the  public  crime.  But  it  has  been 
TSS-  ^  otherwise  erpressly  decided  by  the  Supreme  Court 
of  the  United  States.  The  common  law  doctrine  of 
merger  was  held  to  be  inapplicable ;  and  "  whatever," 
said  the  court,  "  may  have  been  the  barbarous  doc- 
trines of  ancient  times  about  converting  goods 
piratically  taken  unto  droits  of  die  admiralty,  the 
day  has  long  since  gone  by  since  it  gave  way  to  a 
more  rational  rule,  and  the  party  dispossessed  was 
sustained  in  his  remedy  to  reclaim  property  as  not 
divested  by  piratical  capture(a). 
ovtjjj*  When,  however,  a  capture  is  made^r^  bdlij  by  a 
^SS^  ship  of  war,  or  by  a  private  armed  vessel  acting  under 
taS%^!S^  a  belligerent  commission,  the  case  is  one  of  prize; 
and  it  is  a  settled  principle  of  the  law  of  nations, 
that  the  cognizance  of  all  questions  of  prize  b^ongs 
exclusively  to  the  tribunals  of  the  country  to  which 
the  captors  belong,  and  from  which  they  derive  their 
authority  to  make  captures.  THo  neutral  nation  has 
a  right  to  inquire  into,  or  decide  upon,  the  validity 
of  such  capture,  even  though  it  should  concern  pro- 
perty belonging  to  its  own  citizens  or  subjects,  unless 
its  own  sovereign  or  territorial  rights  are  violated.* 
The  seizure,  as  prize,  vests  the  possession  in  the 
sovereign  of  the  captors,  and  subjects  the  property 

(a)  Monro  t.  Almeida,  10  Wheaton's  R.,  473  (6  OurtU's  Deds.  S. 
C,  485);  And  m  also,  to  the  like  effect,  The  HtrcukBy  2  Dodson's  R^ 
S53, 375 
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to  the  ezclusive  jorisdiction  of  bis  courts;  and  this  o^j^^ 
right  attaches  not  only  where  the  captured  property 
is  brought  within  the  territory  of  the  capturing 
power,  but  also  when  it  id  carried  into  a  neutral 
territory.  As  incident  to  the  prize  jurisdiction,  the  ui?SS?b* 
priase  court  may  and  ought  to  take  cognizance  also  of  ^'I^SSmi^'^ 
any  claim  which  the  ovimeT  of  the  captured  property 
may  have  to  damages  on  account  of  the  capture(a). 
If  it  is  definitively  pronounced  rightful,  it  becomes 
the  acknowledged  act  of  the  sovereign  himself;  and 
the  parties  who  made  the  capture  are  completely 
justified  as  to  all  foreign  nations,  however  repugnant 
it  may  seem  to  have  been  to  the  laws  of  nations. 
The  acts  done  under  the  authority  of  one  sovereign 
can  never  be  subject  to  the  revision  of  the  tribunals 
of  another  sovereign ;  and  if  the  citizens  or  subjects 
of  a  neutral  country  are  injured  by  such  acts,  it 
belongs  to  their  own  government  to  demand  redress, 
and  not  to  judicial  tribunals  to  administer  it(b). 

(a)  This  daiin  ii  to  be  asserted  in  the  prize  prooeedings  instituted 
at  the  instance  of  the  ci^tor  for  the  condemnation  of  the  captured 
property ;  or  if  no  such  proceeding  is  instituted,  as  is  sometimes  the 
case,  when  the  captor  himself  has  become  convinced  of  the  invalidity 
4ii  the  c^itare,  or  the  capttired  property  has  been  lost  by  recapture  or 
otherwise,  the  injured  party  may,  in  such  esse,  himself  become  the 
primary  actor,  by  calling  on  the  captor  to  proceed  to  adjudication,  and 
at  the  same  time  invoking  the  justice  of  the  court  to  award  damages, 
if  the  capture  shall  be  adjudged  to  have  been  tortious. 

(b)  Stoiy's  dmm.  on  the  Constitution,  628 ;  VhmncWky  2  aalli- 
son's  R.,  29,  36,  44;  S.  C,  afBnned  on  appeal,  1  Wheaton's  R.,  238  (3 
Ourtis's  Deeis.  S.  C,  632) ;  7%e  United  SUUew  v.  PeUn,  3  Dalhs's  R., 
121  (1  Curtis's  Decis.  S.  0.,  127) $  Hudmrny.  OuMier,  4  Oranch,  203 
(2  CortlB's  Dcds.  S.  0.,  107) ;  Rate  v.  fitmefy,  4  Cnmdi,  241  (2  Ourtis's 
Daeis.  8.  a,  87) ;  7%s  J/^na,  9  Oralld^  360  (3  Ourtis's  De<A.  S.  C^ 
879);  ne £Mi«tti, 4  Whestoo,  208  (4  Oiirtis>b  Decis.  a  a,  406). 


m 


4Si  ADMIRALTir  JUBIBDICTIOlf. 

r^^  For  theee  reasons  it  haa  been  held  that  no  suit 
can,  in  general,  be  maintained  in  the  eonrto  of  a 
nentral  country,  for  torts  committed  on  the  high 


Ooorti  of  a 


inoowprtit 

^^^■^  seas  npon  the  property  of  its  citbaens,  by  a  croker 


regolarly  commissioned  by  a  foreign  power,  whether 
such  cmiser  be  a  national  or  a  private  armed  veaseL 
^^Sr^  And  this  has  be^i  held  to  be  equally  trae  in  cases 
iHiiSSI^  of  sobseqnent  recapture ;  for  althonirh  the  riirht  to 
adjodicate  npon  captured  property,  as  prize,  remains 
(mly  while  the  property  continues  in  the  actual  or 
constmctive  possession  of  the  sovereign  of  the  captors, 
and  is  lost  by  recapture,  escape,  or  voluntary  dis- 
charge, yet  the  right  of  awarding  damages  upon  the 
application  of  the  original  owner  is  not  thereby 
impaired ;  while,  on  the  other  hand,  this  could  not 
be  done  by  a  tribunal  of  the  neutral  power,  without 
taking  cognizance  of  the  capture  itself  and  thereby 
of  the  question  of  prize,  over  which,  originally,  it 
could  not  .nert  «iy  jumdiction(«). 

ta^JThS  •       ^°^  ^'^^^  involving  the  sovereignty  and  rights  of 
BMMity     neutral  nations  form  an  exception  to  the  fi^eneral 

•«•■■  mn  Ago*  *^  ^ 

doctrine  of  the  exclusive  jurisdiction  of  the  courts 
of  the  capturing  power  over  prizes ;  and  if  a  cap- 
ture has  been  made  within  the  territorial  seas  of  a 
neutral  country,  or  by  a  privateer  illegally  equipped 
in  a  neutral  country ;  or  by  persons  who  could  not^ 

(a)  VhmneibU,  2  OaUison's  R.,  29,  39 ;  S.  0.,  1  Wheaton's  R., 
238  (3GartiB'8  Decis.  S.  0.,  532) ;  La  Amistad  de  Rues,  5  Wbeaton,  385 
(4  Ourtto'B  Decit.  S.  0.,  673).  The  doctriDe  of  these  cues  is  not  in 
•coordanoe  with  the  principles  which  seem  to  haye  been  assumed  in  the 
•ariy  cases  of  (?faj»  y.  7%€lfefsey,  3  Dallas's  R.,  6  (I  Oortis^  Deda.  S. 
C,  74),  taiADelQdr.  Arnold,  3  Dallas's  R.,  333  (1  Ourtis's  Deds. 
8.  a,  248);  hut  the  dootrine is  now  finidy  eslabliahad. 
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withont  violation  of  their  allegiance  to  a  nentral  ^^harii. 
^coimtry,  act  nnder  a  belligerent  commission,  such 
capture  is  invalid,  and  the  property,  to  whomsoever 
belonging,  may  be  rightfully  restored  to  the  owner 
by  the  prize  conrts  of  such  neutral  country,  when 
voluntarily  brought  into  its  port8(a).  In  such  cases, 
restoration,  together  with  costs  and  expenses,  alone 
can  properly  be  awarded(i). 

(a)  VhwifidbUy  tOn  mtpm;  La  Conception^  6  Wheatcm's  R.,  235 
(5  Gurtis's  Decis.  S.  C,  72} ;  Santianma  Trinidad^  7  Wheaton's  B^ 
283  (5  Cartis's  Decis.  S.  C,  268) ;  TTke  Gran  Para^  7  Wheaton's  R., 
471  (5  Gurtu'0  Decis.  S.  C,  302). 

(6)  La  Amigtad  de  Rnety  5  Wbrnton's  R.,  385  (4  Onrtis's  Decis.  S. 
O.,  673).  "  We  are  now,"  saj  the  court,  "  called  upon  to  give  general 
damages  for  plunderage ;  and  if  the  particular  circumstances  of  anj 
case  shall  hereafter  require  it,  we  ma^r  be  called  upon  to  inflict  ezem- 
pfaoy  damages  to  the  same  extent  as  in  ordinary  cases  of  marine  torts. 
We  entirelj  disclaim  anj  right  to  inflict  such  damages,  and  eonsidei  it 
no  part  of  the  dutj  of  a  neutral  nation  to  interpose,  upon  the  mere 
footing  of  the  law  of  nations,  to  settle  all  the  rights  and  usages  which 
may  grow  out  of  a  capture  between  belligerents.  Strictly  speaking, 
there  can  be  no  such  thing  as  a  marine  tort  between  belligerents. 
Each  has  an  undoubted  ri^t  to  ezerotoe  all  rights  of  war  against  the 
other ;  and  it  cannot  be  matter  of  judicial  comphunt  that  they  are 
exercised  with  sererity,  eyen  if  the  parties  do  transcend  those  rules 
which  the  costomary  laws  of  war  justify.  At  least  they  hare  never 
been  held  to  be  within  the  cognLeance  of  the  prize  tribunals  of  neutral 
nations.  The  captors  are  amenable  to  their  own  goyemment  exclu- 
sively for  any  excess  or  irregularity  in  their  proceedings ;  and  a 
neutral  nation  ought  no  otherwise  to  interfere  than  to  prevent  captors 
from  obtaining  any  unjust  advantage  by  a  violation  of  its  neutral 
jurisdiction.  A  neutral  nation  may,  indeed,' inflict  pecuniaiy  or  other 
penalties  on  the  parties  for  any  such  violation,  but  it  then  does  it 
professedly  in  vindication  of  its  own  rights,  and  not  by  way  of 
compensation  to  the  captured.  Where  called  upon  by  either  of  the 
belligerents  to  act  in  such  casea,  all  that  justice  seems  to  require  is, 
that  the  neutral  nation  should  fairly  execute  its  own  laws,  and  give 
no  asylum  to  property  uiyustiy  captured.    It  is  boond,  therefore,  to 
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"^^^  It  seeaifly  abo,  that  where  a  captore  has  beea 
^fSSU  bf  Blade  bj  a  priyateer  acting  under  |i  belligerent  com* 
p^j;;;*^  miasion,  and  the  courts  of  the  captor's  country  have 
""^  decided  that  the  capture  was  tortioosi  and  dierefore 
not  sanctioned  bj  the  captor's  sovereign,  the  pri- 
vateer, and  also  her  owners,  when  subeeqaently 
foond  in  the  territories  of  the  nenteal  coontry,  may, 
under  some  circnmstanceS|  be  subjected  to  damages 
in  its  courtB(a). 
Mta  The  distinction  is  nowhere  clearly  drawn,  so  fiur 
£^  as  I  can  discover,  between  seizures  on  the  high  seas 
•■d  ociMT  which  are  to  be  considered  as  captures  made  jure 
hdU  or  quasi  jure  beUi^  cognizance  whereof  belongs 
to  the  prize  jurisdiction,  and  those  seizures  which 
are  to  be  regarded  as  mere  marine  trespasses  ffdling 
within  the  civil  or  instance  jurisdiction  of  courts  of 
admiralty:  and  in  a  case  before  Mr.  Justice  Liv- 
iNQSTOBT,  in  the  Circuit  Court  of  the  Southern 
District  of  New-York,  some  difficulty  appears  to 
have  been  felt  by  him  in  deciding  to  which  of  these 
classes  the  case  pertaineii.    It  was  a  suit  for  damages 

restore  the  property  if  found  within  its  own  ports ;  but  bejond  this, 
it  is  not  bound  to  interpose  between  the  belligerents." 

As  between  the  belligerents,  a  capture  made  in  neutral  waters  is 
yalid*  Its  iuTaliditj  can  be  asserted  by  the  neutrsl  power  alone,  on 
account  of  the  TioUtion  of  its  neutrality.  Ihe  Amtj  3  Wheaton's  &, 
435  (4  Gurtis's  Decis.  S.  C,  253). 

A  Cloture  made  bj  dtiiens  of  the  United  States,  of  iffoperty  beloog- 
iag  to  the  sulgeets  of  a  counUy  in  amity  with  the  United  States, 
whereyer  the  cspturing  vessel  maj  have  been  equipped,  or  bj 
whomsoever  commissioned,  will  be  restored.  2%«  BeUo  Corwmesj 
6  Wheaton's  R.,  152. 

(a)  VInvincibUt  1  Wheaton's  IL,  238  (3  Gurtis's  Beds.  8.  G., 
532;. 
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by  the  owner  of  a  Haytian  ^hooner  and  her  cargo,  chap^»- 
and  the  master,  mate,  supercargo,  and  one  of  the 
mariners  of  the  vessel,  against  the  owners  of  an 
American  private  armed  brig.  The  schooner  was 
boarded  oh  her  voyage  from  Port-an-Prihce  to 
Bermuda,  near  the  close  of  the  last  war  with  Eng* 
land,  by  a  crew  seiit  for  the  purpose  of  search  and 
examination  by  the  commander  of  the  brig.  Having 
ascertained  her  neutral  character,  and  the  regularity 
of  her  papers,  which  empl<^ed  about  ten  minutes, 
the  crew  of  the  brig,  instead  of  returning  to  their 
own  vessel^  continued  two  hours  on  board  the 
schooner;  during  which  time  they  plundered  the 
libellants  of  valuable  property,  beat  the  supercargo 
and  one  of  the  mariners,  destroyed  some  of  the 
schooner's  papers,  and  on  leaving  her  carried  away 
the  rest  In  consequence  of  the  loss  of  her  papers, 
she  was  afterwards  seized  by  a  British  armed  vessel, 
and  a  large  sum  was  paid  for  her  ransom.  It  was 
for  these  injuries  that  thjB  suit  was  instituted :  and 
doubts  having'  been  expressed  at  the  hearing, 
whether  if  such  cases  were  cognizable  in  the  district 
court,  they  were  so  in  virtue  of  the  powers  which 
it  possesses  as  a  prize,  or  of  those  which  belong  to 
it  as  an  instance  court.  Judge  LrvnrGsroK,  waiving 
the  expression  of  any  opinion  on  this  point,  held  it 
to  be  immaterial,  inasmuch  as  the  district  oonrts 
possess,  under  the  Constitution  and  laws  of  the 
United  States,  all  the  powers  of  a  conrt  of  ad- 
miralty, whether  considered  as  an  instance  or  a 
prize  court,  unlike  the  High  Court  of  Admiralty  of 
England,  which,  merely  as  such,  has  no  jurisdiction 
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T^L  QYer  prises ;  bo  thai  it  was  animportant  to  determine 
under  what  particular  branch  of  the  jurisdicti<Mi  of 
the  district  court  the  case  "before  him  was  cognizable, 
as  the  court  must  have  alright  to  inquire  into,  and, 
if  justice  requires  it,  to  award  damages  in  all  cases 
of  marine  trespass  or  tort(a).  The  case  was  carried 
by  appeal  to  the  Supreme  Court ;  and  the  question 
of  jurisdiction  was  by  that  court  no  otherwise 
noticed  than  by  the  remark  that  *^  the  jurisdiction 
of  the  district  court  to  entertam  this  suit,  in  virtue 
of  its  general  admiralty  and  maritime  jurisdiction, 
and  independent  of  the  special  provisions  of  the 
prize  act  of  the  26th  of  June,  1812,  ck  107,  has 
been  so  repeatedly  decided  by  this  court,  that  it 
cannot  be  permitted  again  to  be  judicially  brought 
into  doubt(i).  The  distinction  does  not  appear, 
therefore,  to  be  in  any  other  respect  essential  in  our 
courts,  than  as  it  concerns  the  form  of  the  proceed- 
ing proper  to  be  instituted  for  the  confiscation  of 
the  property  seized,  when  sent  in  for  adjudication. 
In  a  case  of  the  capture  by  an  American  vessel  of 
war  of  a  Spanish  privateer,  under  the  piracy  acts, 
the  proceeding  appears  to  have  been  by  information 
in  rem^  in  the  ordinary  form  of  proceeding  to 
enforce  a  municipal  forfeiture;  although,  with  re- 
ference to  the  appliciibility  of  the  doctrine  of 
exemption  on  the  ground  of  probable  cause,  the 
Supreme  Court  '^  deemed  it  to  stand  upon  the  same 
analogy  as  captures  strictly  ^r&  hdU{p)P 

(a)  Tkt  Amiable  Nancy^  Paine's  R.,  111. 

(6)  3  Wheaton'B  R.,  546  (Gurtis's  Decis.  S.  C,  287). 

(c)  ThA  Palmyra,  10  Wheaton's  R.,  1  (7  Ourtis's  Dedi.  S.  0.,  1). 
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The  aggressive  rights  which  belligerent  nations  oHf^w- 
are  authonded  to  exercise  on  the  high  seas,  through 
their  lawinlly  commissioned  cruisers,  are,  like  other 
rights,  to  be  so  used  asi  to  cause  no  unnecessary 
harm  to  persons  or  property  subjected  to  their 
exercise.  Under  ceftain  reasonable  limitations, 
those  by  whom  these  rights  are  enforced  proceed 
at  their  peril,  and  are  liable  for  all  injuries  and 
losses  occasioned  by  their  own  misconidtict,  and  by 
that  of  those  under  their  command.  This  liability 
extends  to  the  owners  as  well  as  the  commanders  of 
private  armed  vessels. 

Many  cases  have  occurred  in  our  courts  illustrative 
of  these  principles,  of  which  the  case  last  cited  will 
1>e  seen  to  be  one(a).  The  right  of  detention  for  TheriKhtor 
examination  is  an  unquestionable  belligerent  right,  ^^';^' 
which  may  be  lawfully  exercised,  in  good  fidth,  and 
in  conformity  with  the  principles  just  stated,  over 
every  vessel,  except  a  national  vessel,  which  a  belli- 
gerent cruiser  meets  on  the  ocean,  for  the  purpose  of 
ascertaining  her  national  character  and  her  con- 
duct(i) ;  but  in  exercising  the  right  of  capture,  the 
law  exacts  discrimination,  and  holds  the  captor 
responsible  for  wrongs  committed  through  negli- 
gence, as  well  as  through  malice.    But  it  is  a  settled 

(a)  See,  also,  inler  al.  The  Lively y  1  Oanison's  R.,  315 ;  DeL  M. 
T.  Arnold,  3  Dalhs's  R.,  333  (I  Cortis's  Decis.  S.  C^  248) ;  Ihe 
Eleanor,  2  Wheaton's  R.,  345  (4  Curtis's  Deds.  S.  C,  129);  ITie 
Anna  Maria,  2  Whetton's  R.,  327  (4  Curtis'a  Decia.  S.  C,  122); 
The  Ulpino,  I  Mason's  R.,  91 ;  The  George,  ib.,  24;  Maley  ▼.  Shai- 
tuck,  3  Cranch's  R,,  458  (1  Curtia's  Deds.  S.  C,  642). 

(6)  The  Eleanor,  2  Wheaton's  R.,  345  (4Curti8's  Deda.  S.  C,  129)  | 
Jhe  Anna  Maria,  2  Wheaton's  R.,  327  (4  Ourtis's  Deds.,  8.  C,  122). 
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vou  !•    principle  of  the  law  of  prizei  that  probable  cause 
£!S!?S^  will  not  only  excnse.  bnt  even  in  some  cases  jnstifv  a 
jj^pro-  captnra    If  there  be  probable  cansOi  the  captors 
are  entitled,  as  a  right,  to  exemption  from  dama- 
ges ;  and  if  the  case  be  one  of  strong  and  vehement 
suspicion^  or  requires  farther  proof  to  entitle  the 
claimant  to  restitution,  the  law  proceeds  yet  fieuiJier, 
.  and  gives  the  captors  their  costs  and  expenses  in 
proceeding  to  adjadication(a).    This  rule  has  been 
held  to  embrace  captures  made  by  American  vesseb 
under  the  act  of   (Congress  of  March   8,   1819, 
entitled  "  An  act  to  protect  the  commerce  of  the 
United  States,  and  to  punish  the  crime  of  piracy  f 
and  seems  to  have  been  considered  by  the  court  to 
extend  to  all  seizures  on  the  high  seas,  ^^  under  laws 
authoring  the  exercise,  to  a  limited  extent,  of  belli- 
gerent rights(i) ."    But  the  right  to  protection  on 
this  ground  may  be  forfeited  by  misconduct  subee* 
probtuo     quent  to  the  act  of  capture(c).    The  rule  does  not 

eause  not  *  /••  i  ••! 

<5^SS?***^  apply  to  cases  of  seizure,  under  mere  mumcipal 
MhSi^r^  laws,  as  by  a  collector  of  customs  for  infriugement 

leai  mftde  lo 

by  autate.  of  the  rcveuue  laws,  except  where  probable  cause 
is  by  some  statute  declared  to  be  a  ground  of 
exemption  from  damages.  In  such  cases  the  party 
who  makes  the  seizure,  seizes  at  his  peril :  if  con- 
demnation follows,  he  is  justified ;  if  an  acquittal, 

{a)  The  ApoUorty  9  Wheaton's  R.,  362  (6  Gurtis's  Dede.  S.  C,  88). 

{b)  The  Marianna  Floret^  11  Wheaton's  R.,  1  (6  Oartis's  Decia. 
S.  C,  497) ;  The  Paimyrctj  12  Wheaton's  B.,  1  (6  Oartia's  Decis.  S. 
C,  497) ;  3  Stat,  at  Large,  510,  600. 

(c)  The  George,  1  Mason's  B.,  24;  The  Anna  Maria^  2  Wbeatoo't 
R.,  327  (4  Gurtis's  Decis.  8.  G.,  122). 
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then  he  is  responsible  in  damages,  nnless  he  can  shel-  ^i£:  ^ 

ter  himself  under  the  protection  of  some  statate(a). 

Probable  canse  has  been  defined  to  be  less  than  wiiatoo^ 

fltitDtet  pro- 
evidence  which  would  justify  condemnation,  but  ***>••  ••■^ 

sufficient  to  warrant  suspicion(^). 

It  has  been  held  that  where  a  capture  is  in  itself 
justifiable,  no  responsibility  is  incurred  by  sending 
in  the  captured  vessel  for  adjudication,  although  it  • 
should,  upon  investigation,  clearly  appear  that  the 
owners  are  entitled  to  restoration(o).  We  have 
already  seen  that  the  owner  of  captured  property 
is  permitted^  in  his  character  of  claimant  in  the  prize 
proceedings  against  his  property,  not  only  to  insist 
on  its  restoration,  but  also  to  claim  such  damages  as 
he  may  be  entitled  to,  in  the  event  of  the  capture 
being  adjudged  tortiou8(<!^). 

This  19  equally  true  of  mere  municipal  seizures ;  ggfayit 
and  therefore  the  owner  of  the  property  seized  {^^TS! 
cannot  regularly  institute  an  independent  cause  of  CSS* 
damage  m  pereonam^  against  the  seising  officer,  '''vw^- 
during  the  pendency  of  the  proceeding  m  rem^  for 
the  enforcement  of  the  supposed  forfeiture(6).    And 
i^  in  such  proceeding,  damages  are  claimed,  and  not 
awarded,  it  is  presumed  that  no  suit  could  subse- 
quently  be  maintained  for  their  recovery(/).    The 
iiQured  par(y,  in  cases  of  marine  tort,  may  enforce 

(a)  Thit  JpoUanj  9  Wlieaton'a  R.,  362  (6  Cnrtis's  Decis.  S.  0.,  88). 

(b)  The  Gtargtj  1  liason't  R.,  21 

(c)  The  Maricmna  Florae  vbi  mtpra^  1;  S.  C,  3  Muon's  R.,  166. 

(d)  Vide  mproj  p.  451,  note  a. 

(«)  The  ApoUon,  9  Wheatoo'a  B.,  362  (6  Cnrtis't  Decis.  S.  C,  88). 
(/)  See  Carter  t.  American  Inmrance  Companjfy  3  Peten's  R.,  307 
t  <;iirti«'t  Decis.  S.  C,  427). 
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▼«^^  his  remedy  in  a  conrt  of  admiralty,  by  the  arrest  of 
the  wrong-doer,  including,  in  the  case  of  privateers, 
the  owners  of  the  offending  vessel ;  by  attachment 
against  the  offending  vessel,  except  national  vessels, 
or  against  other  goods  and  chattels  of  the  offender, 
or  by  foreign  attachment  against  his  credits  and 
effects  in  the  hands  of  third  per8on8(a). 

The  owners,  not  being  participants  in  torts  com- 
mitted by  the  commanders  and  crew  of  private 
af med  vessels,  and  being  only  constmctively  liable 
therefor,  are  bound  only  to  the  extent  of  the  actnal 
mjaries  and  personal  wrongs  sustained  by  the  parties 
aggrieved,  although,  in  cases  of  gross  and  wanton 
outrage,  the  original  wrong-doers  may  justly  be 
visited,  in  the  form  of  vindictive  damages,  with  the 
punishment  due  to  such  lawless  conduct  But  in  no 
case  do  the  probable  profits  of  an  unfinished  voy- 
age form  a  proper  element  in  the  estimate  of  damar 
ges.  Such  a  rule  would  be  so  uncertain  in  itself, 
and  subject  to  so  many  contingencies  and  difficulties, 
as  to  render  it  inadmissible.  The  prime  cost  or 
value  of  the  property  lost,  at  the  time  of  the  loss, 
with  all  chaises,  and  the  premium  of  insurance 
where  it  has  been  pud ;  and  in  case  of  injury  the 
diminution  of  value  by  reason  of  the  injury,  with 
interest  on  such  valuation,  constitute  the  true  mea- 
sure of  remunerative  damages(i). 


(a)  Bianro  t.  Almeida^  10  Wheaton's  R.,  473  (6  CarUs's  Beds.  S. 
C,  485) ;  LUimncibUy  2  Gallison's  R.,  29,  40.  Roles  of  Pimctioe  in 
CaseB  of  Adminlty  and  Maritime  Jnrisdietion,  Appendix,  Rule  n. 

(6)  Tk€  JmiabU  Nancy,  3  Wheaton's  R.,  562  (4  CartiB'B  Deds. 
S.  C,  287) ;  The  Anna  Maria,  2  Wheaton'e  R.,  327  (4  Curtis's  Deda. 


SPOLIATION  AND  DAMAOK 


461 


8.  0^  102)  I  La  Amittad  de  JRuet,  5  Whcmton'i  B.,  385  (4  CnrtiB's  ohap.u. 
Beds.  S.  C,  673);  Dd.  CoL  ▼.  JrfiM,  3  Dallas's  R.,  333  (1  Oartis't 
Deds.  S.  0.y  248) ;  The  Livdyy  1  Gallison's  R.,  315.  In  this  esse, 
duiuiges,  mcfaidiiig  demanage)  were  awarded  against  the  commander 
of  an  American  privateer.  The  salject  of  damages  in  cases  of  marine 
tort  was  matorely  oonsidered  and  follj  discussed  Ij  Mr.  Justice 
StobTi  both  npon  authority  and  principle. 


INDEI, 


A. 

Abduotioh  of  minor,  suit  for  by  fiither  maintainable, 447 

Act  op  Qod.    [See  AfEk^ightment,  oontrMts  of.] 

Abmiraltt  J0RI8DICTIOM,  extent  of, 1-72 

original,  vested  exdnrively  in  District  Coorts, 1 

conferred  bj  act  of  Febroary  26, 1845, 6 

authority  of  Congress  to  confer, 7 

notice  ot,  in  Ist  edition  of  this  woric,  explained,. 7-13 

GxMxsKB  OHixr,  case  of  examined, 13-18 

nature  o^ 18 

incases  arising  ex  contractu, 19-32 

conflicting  decisions  concerning, .' 22 

contracts  of  marine  insurance, 24 

to  whi^t  contracts  it  extends, 25    28 

general  aTenge,  decisions  ccnceming, 26,  note. 

conveyance  of  passengers, 9,  note. 

average, ib, 

does  not  extend  to  petty  traffic  in  small  boats, 29 

nor  to  mere  preliminary  contracts, .31 

in  cases  arising  ex  delicto, 32 

between  foreigners, 34 

in  cases  of  salvage, 84-38 

of  bottomry,  .^ 38 

for  wages,  not  entertained  in  the  En^h  admiralty  without 

consent  of  minister,  if  it  can  be  obtained, 38-41 

nor  in  controversies  between  part-owners, 41 

maintainable  in  the  American  courts, 43-47 

intervention  of  third  persons  against  proceeds, 48-66 

ri^t  cif  by  lien  holder,  unquestionably 49 


464  INDEX. 


#         ■ 


AjufiEALTT  Jurisdiction  (Continiied) : 

does  not  be]<mg  to  generml  creditor, 50 

English  decisiouB  and  statatos,  3  &  4  Viet,  oonoerning,  ...  50-56 

Americui  deeiBioiiB  oonceming, 58-66 

pendente  lite, i 66-62 

common  ktw  junsdiction  of  State  conrte  not  abridged  by  grant  of^  to 

U.  S., .' 75,  note  (c) 

of  captures,  confined  to  the  oonrto  of  captor's  country, 450 

ArrEUOimf  BUT,  Gonteacts  of,  cognizable  in  the  admiralty,  26, 162^  167,  note. 

not  cognizable  in  the  En^ish  admiralty, 161 

what  contncto  an  embraced  under  this  denomination, 168 

for  couTeyance  in  a  General  Ship,  evidenced  by  a  Bill  of  Ladimg^ ....    168 

by  QMrter-pariy,  or  memorandum  of  charter, 169 

by  whom  made, / 169 

may  be  by  parol, 170 

stipulations  usually  conteined  in, 170 

in  the  form  described,  bill  of  lading  also  signed, 171 

righto  and  obligations  of  owner  and  freighter,  in  such  cases  saoM  as 

in  th^caseof  ageneral  ship, 172 

letum  cargo  liable  for  the  whole  freight, 173 

charterer  at  liberty  to  take  in  goods  of  third  parUes,'  or  to  underlet,    173 

extent  of  shipper's  liabiBty  to  owner  in  such  cases, 173 

measure  of  damages  reooTerable  by  charters  for  breaking  up  the 

voyage, 173 

when  charterer  to  be  deemed  owner  for  the  voyage, 174-184 

when  intention  of  parties  doubtful|  general  owner  to  be  deemed 

owner  for  voyage, 180 

sub-shipper  has  a  ^en  on  the  ship,  although  charterer  is  .constituted 

owner  for  voyage, 184 

,  no  lien  created  by  &lae  bill  of  lading, 187 

when  lien  of  owner  on  goods  for  the  stipulated  freight  to  be  deemed 

to  have  been  waived, 188 

lading  and  storage  of  caigo, •    193 

duty  of  master  relative  to  commencement  and  prosecution  of  voyage- 
consequences  of  deviation, 194,  195 

continuance  of  owner's  responsibility  until  delivery  of  goods, 195 

delivery  of  goods,  how  made, 196 

ship-owner  and  master  deemed  common  carriers  and  held  responsible 

as  such, 197 

responsible  for  all  losses  except  for  those  occasioned  by  the  act  of 

God,  or  of  .the  public  enemy, 198 

losses  arising  from  "perils  of  the  seas"  usually  excepted  in  bills  of 

kding, 199 


I 


INDEX.  465 

Affrkightmknt,  CoNTaxcTS  OF  (Continued): 

JuBt  import  of  the  phnse,  perils  of  the  seas, 196 

burthen  of  froof  of,  lies  with  the  ship-owner,  . . . '. 205 

lightning  deemed  ji  peril  of  the  sea, 205 

Also  fire  from  other  cause  except  n^ligenoe, 206 

recent  acts  of  Congress  limiting  owner's  responsibility, 206  -  212 

theft,  embezzlement,  robbery,  not  perils  of  the  seas, 213 

owner  answerable  for  all  except  inevitable  accidents, 213 

when  answerable  for  losses  occasioned  by  leaks,  worms,  rats, 

unseaworthiness, 214 

when  for  losses  bj  rocks  and  shaUows, 216 

in  such  cases,  omission  to  emploj  pilot  deemed  negligence,. . .  217 

for  losses  by  striking  an  anchor, 218 

by  frost, 219 

by  collision, 220 

by  being  forcibly  taken  in  tow, 220 

not  answeiable  for  losses  by  action  of  the  tide, 220 

answerable  ibr  losses  by  want  of  yentilation, 221 

act  of  God  must  be  proximate  cause, 221 

owner  answerable  for  theft,  in  cases  of  shipwreck, » 222 

unless  perhaps  by  pirates  or  robbers  acting  forcibly  and  feloniously,  224 

in  cases  of  shipwreck,  master  bound  to  forward  goods, 224 

no  right  to  surrender  his  authority  to  wreckers, 225 

jettison,  in  case  of  necessity,  an  act  of  God, 225 

unless  of  goods  stowed  on  deck,    225 

limitation  of  responsibility  by  special  contract  or  notice, 225  -  232 

owner  liable,  notwithstanding  notice,  for  gross  negligence  or  misfeas- 
ance,    231 

m  cases  of  notice,  burthen  of  proof  of  negligence  on  shipper, 232 

when  shipper  bound  to  disclose  value  of  goods, 233 

liability  of  ship-owners  modified  by  iuage^ 233 

evidence  of  usage,  when  and  for  what  purposes  adnussible, 235 

inadmissible  to  control  expfiss  contract, 238 

must  be  clearly  shown  and  uniform,. 240 

rule  of  damages  against  ship-owners, 240-245 

owner's  responsibility  limited  by  act  of  Congress  to  value  of  the  ship, 

unless,  Ac., 245 

action  on,  by  whom  to  be  brought, 246 

when  by  consignee, 247 

Assaults,  Bsatino,  ^.,  actions  in  personam  for,  cognizable  in  the  admi- 
ralty,  32,  427 

agunst  master  for  abuse  of  authority, 428 

foundation,  nature  and  extent  of  master's  power  of  coercion  over  mari- 
ners,  428-446 

69 


466  INDEX. 

p 
AnAULTi,  Bx^nMOty  Ac,  (Contiiiiied) : 

right  <^  I»8Miiger  to  sue  for  in  the  admlndtj, 445 

whether  Boit  for  by  one  paMenger  against  another  oogniiable  m  the 

admiraltj, .*. 441 

action  for  hy  aktye,  maintained, 441 

reooeipt  in  ftill  for  by  mariner,  no  bar  to  action  for, 442 

no  pnniahment  allowed  for  alight  offences, 442 

master  in  general  entitled  to  indulgent  construction  in  snits  for, 443 

action  bj  passenger  against  master  maintained  for  cruel  treatment  not 

amounting  to  asaanlt, 445 

by  fitther  for  tortious  abduction  or  seduction  of  minor  son,  although 

not  an  inmate  of  his  fiunily, ^. 447 

what  constitutes  abduction, 448 

[See  Mastke.] 

Atxkaox,  Gxhxral.    [See  General  Average.] 

B. 

Bail«    [See  StipolaUon.] 

Bill  or  Lading,  use  and  contents  of, 168 

[See  Affreightment,  contracts  of.] 
Bond.    [See  Stipulation — ^Costs.] 

BoTTOMET  AND  RESPONDENTIA  B0ND8,  oognizable  iu  the  admiralty, 262 

definition  of, ! 262 

exempt  from  the  restraints  of  usury  laws, 263 

their  analogy  to  contracts  of  marine  insurance  and  Tarianoe  firom  com- 
mon loans, 264 

form  of, 264 

maybe  yalid  in  part  and  bad  in  part, 265 

their  origin  and  privileged  nature, 266 

just  import  of  the  doctrine  that  they  ''are  of  a  high  and  sacred  charac- 
ter,"   267,note. 

oonmionly  made  by  the  master, 268 

may  include  the  caigo, «- 268 

master's  power  to  make,  limited  to  cases  of  necessity, 269 

difficulty  in  applying  the  rule, 270 

its  just  import,  as  expounded  by  judge  Stoet, 270 

his  doctrines  not  impugned  by  recent  decisions  of  the 

English  High  Court  of  Admiralty, 272 

master's  power  to  hypothecate  in  home  port, « 275 

in  U.  S.  exists  in  ports  of  another  State, 276 

ri^t  of  agent  for  owner  to  take, 277 

oi  consignee  of  thecal^, 278 

part  owner  incompetent  to  take, .- 278 


INDEX.  467 

BoTTOMBT  AND  RisFOMDSMTiA  BoHos  (Contiiiaed) : 

on  whom  lies  the  hmihen  of  proof  in  suits  on, 278 

due  diligence  on  the  part  of  the  lender,  and  app^ent  neoessity  suf- 
ficient,  ^ 279 

the  form  of  security  must  have  heen  originally  looked  to  by  lender,  . .  279 
Talid  when  made  to  redeem  ship  from  arrest,  or  to  pay  prior  Talid 

hypothecation, 280 

not  vitiated  by  acceptance  of  collateral  security, 280 

money  paid  for  insurance  of  mun  loaned,  not  to  be  included  in, 281 

owner  not  personally  bound  by,  except,  &c, 281 

owner  may  borrow  on  bottomry  without  security, 282 

subject  to  what  limitations, 283 

case  of  neJOracOj 283 

lender,  rights  not  affected  by  misapplication  of  money  lent, 289 

priority  of  over  all  other  liens^  except  of  seamen  for  wages,  and  for 

wharf^,.. 290,  303 

lost  by  hMjhcs, 290 

last  bond  entitled  to  priority  over  former, 291 

maritime  interest  commences  with  actual  sailing  of  ship, 292 

when  bond  becomes  due  before  stipulated  time  of  payment, 292 

exorbitant  interest,  power  of  court  to  reduce, 293 

ordinary  interest  recoverable  on  from  termination  of  risk, 293 

marshaling  of  securities, « 294 

owner  personally  liable  in  case  of  loss  by  fraud, 294 

in  case  of  partial  loss,  lender  entitled  to  payment  out  of  effects  saved,  295 

adverUsement  for  loan  on, 274,  note. 

c. 

Capture,  effect  of  on  mariner's  right  to  wages,. . . ., 147 

made  jure  beUi  in  what  tribunals  oognizable, 450-454 

Oaroo,  whether,  when  the  property  of  the  ship-owner,  sulgect  to  lien  inr 

mariners's  wages, 110 

lading  and  stomge  of, 193 

delivery  of, 195 

Ghaetkb-Pabtt,  derivation  of  the  name, ^ 169,  note. 

OoLLisiov,  actions  for,  cognizable  in  the  admiralty, 32,  370 

no  liability  created  by  subsequent  misconduct, 374 

suffering  ptiTtj  must  appear  to  have  taken  ordinary  care  to  avoid, 373 

in  actions  for,  burthen  of  proof  rests  on  libellant, 382 

but  proof  of  the  omission  of  any  proper  precaution  sufficient,. .  .*.  383 

crews  of  the  vessels  competent  witnesses  in  actions  for, 384 

laws  of  foreign  countries  govern  cases  of,  occurring  therein, 384 

damages  for  loss  of  profits  on  voyage  allowed  in  suit  for, 385 


468  INDEX. 


CoLLitioir  (Oovtbnied) : 

niks  of  narigfttioii  appliotble  to  cMes  d; 385-417 

not  to  be  ffuMonify  adhered  to, 410 

owner's  liabilitr  for,  limited  by  stotate, 372 

proceeding  from  iiult  of  ooUiding  ▼eeeele  alonoi 371 

fromfraltof  sufferer  alone, 374 

of  both  parties, 374 

from  mmyoidable  accident, 376 

inscmtable  fiudt, 378 

▼essel  nmning  fool  of  another  at  anchor  prima  facie  liable, 394 

Tessel  at  andior  boond  to  exhibit  a  light, 395 

roles  prescribed  by  Trinity  Home, 402 

lookKmt  required, 409 

what  constitates  a  suflSdent, 409 

acts  of  Oongress,  reUtiye  to, ^ 412 

roles  prescribed  by  Supenrising  Inspectors, 415 

St.  Jorm  v.  Paimb,  examined,  ...' 417-420 

Common  Caeeikks,  carriers  by  sea  for  hire  deemed  to  be, 197 

CoMDXMNATioM,  lien  for  wages  not  extinguished  by,  in  case  of  restoration,    113 

GoMsioNXfi  OF  Cargo,  may  take  abottomry  bond, 277 

may  mamtain  action  for  breadi  of  contract  of  affreightment, 247 

CoKsiONOE  OF  Caxoo,  whcn  action  nuuntunable  by, 247 

CoNSOETSHiF,  AoEEKMZNT  OF,  coghizable  in  the  admiralty,. .  ^ 26,  309 

nature  of  the  contract) 309 

not  dissolred  by  change  of  master, 308 

Contracts  Maritime,  what  are  to  be  so  deemed, 25-  32 

Cook,  Ship^  deemed  a  mariner, 107 

Cooper,  Ship's,  deemed  a  mariner, -  107 

D. 

Damages,  measure  of  in  actions  on  contracts  of  afirdghtment, 240,  245 

for  collision, 372,885 

Derelict,  what  constitutes, • 360 

award  of  salvage  in  cases  of, 356 

DxYiATioM  from  Toyage  by  master,  when  Toluntary,  releases  seamen  from 

further  sendee, 150-159 

E. 

Emoiexxrs  on  board  steamers  deemed  mariners, 108 

F. 

FiBHEEixs,  Statute  regulations  respecting  persons  employ^  in, «  123,  note. 

Fieemem  on  board  steamers,  deemed  mariners, s*  -  •• 1^ 

FoRXioMERS,  jurisdiction  of  courts  of  admiralty,  in  suits  by, 34-47 


mVESi  469 

Pass. 

G. 

m 

GxNBRiL  Atiraok,  limited  jnriBdiction  of  admiralty  over, 20,  note. 

history  of  doctrine  of, 251 

•  in  cases  of  stranding, : 253 

not  defeated  by  loss  of  ship, 253 

definition  of  by  S.  0 255 

GsnkralShip, ; 168 
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.      M. 

Mariners,  who  are  deemed  such, 71 

chums  of  especially  &vored, 109 

rqpilations  respecting,  employed  in  the  fisheries, 123,  note. 

when  entitled  to  quit  their  emplojrment  at  pleasure, 127 
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Majumxas  (Ccmtinued) : 

entitled  to  one-third  of  wigee  evned  at  intermediate  port, 128 

to  three  months'  pay  when  discharged  abroad, 128 

answerable  for  embezzlement,  tcj . . .  .* 137 

have  no  lien  for  wages  earned  on  unlawful  Tojages,  unless,  Ac^ 138 

released  by  spontaneous  deriation, 158 

MiaiMza's  Wages,  fourfold  remedy  for, 109 

whether  lien  for  extends  also  to  the  cargo  when  the  property  of  the 

ship-owner, 110 

priority  of  the  lien  for  drer  all  other  claims, 112 

lien  for  not  impaired  by  intermediate  voyages, 113 

not  extinguished  by  condemnation  of  vessel, 113 

renuuns  entire  in  case  of  partial  restoration  after  capture,, . . .  114^  147 

no  lien  for  in  fiivor  of  master, 115 

highest  rate  of,  recoverable  when  no  agreement  in  vmting, 117 

in  such  case  not  forfeited  by  desertion,  . .  .^ 121 

how  forfeited, 129-138 

by  absence  and  desertion  J 129-136 

gross  misconduct, 131 

neglect  and  disobedience, 133 

habitual  drunkenness, 134 

attempt  to  create  revolt, ^ 135 

embezzlement,  subject  to  contribution  for, 137 

not  for  slight  ofienoes, 131 

for  quitting  ship  involuntarily,  or  on  account  of  cruel  treat- 
ment, or  by  imprisonment  abroad, 136 

master  empowered  to  remit  forfeiture, 136 

underwriters  liable  for,  after  abandondment, 138 

not  affe<fted  by  sickness, 139 

nor  by  expenses  of  medical  attendance, 139 

whether  by  death  on  Toyage? 140 

clum  for  veages  earned  not  extinguished  by, 140 

dependent  on  freight, 141 

unless  when  loss  of  is  occasioned  by  owner  or  master, 141 

or  by  shipwreck  when  something  is  saved,  • 142 

earned  on  outward  voyage,  not  affected  by  subsequent  loss  of  vessel,. .  144 

outward  voyage  when  ended, 144 

not  affected  by  loss  of  vessel  if  freight  has  been  advanced, 147 

nor  by  capture  if  followed  by  restoration, 147 

release  under  seal  not  conclusive  against, 159 

acceptance  of  bill  of  exchange  or  draft  for,  effect  of, 160 

second  mate  becoming  first,  entitled  to  the  wages  of  his  predecessor,  135,  note. 
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Mastsr,  Mithoritj  of  to  bind  the  owners  for  snpplieB  and  repftirs, 73 

in  the  home  port, 75 

in  A  fore^  port, 77 

personally  anewerable  for  supplies  and  repairs,  unless,  &c^  .  • 75 

acquires  no  lien  for  wages, 115 

has  a  lien  on  freight  for  disbursements, 115 

has  a  remedy  in  the  admiralty  in  permmam  for  wages,. . . .  ^ 115 

and  for  disbunements, 116 

required  to  make  agreements  in  writing  with  seamen, 117 

penalties  incurred  by  him  for  violating  this  requirement^ 117 

in  case  of  uigent  necessity  has  power  to  sell  ship, 311 

prindples  regulflting  this  power ;  preyious  judicial  sanction, . .  311  -  317 

his  power  to  hypothecate  ship  and  caigo, 268-277 

to  remit  forfeiture  of  wages, 136 

to  coerce  and  punish  seamen, 428-438 

to  imprison  seamen  in  jail  of  foreign  country, 436, 437,  note. 

hiB  power  and  duty  relative  to  passengers, 439 

in  extreme  cases  may  be  confined  by  his  crew, 438 

[See  Assaults.] . 
Matk,  Second,  on  becoming  first,  entitled  towages  of  his  predecessor,  135,  note. 

share  of  salvage  allotted  to, .*.    366 

Mate&ial-men,  who  are  deemed  such, 73 

claims  of,  cognizable  in  the  admiralty, 25,  75->79 

contracts  with,  usually  made  by  master, 73 

nature  and  extent  of  master's  authority  to  bind  the  owner  by  con- 

tractowith, 73,74 

owner  personally  bound  by  contracto  with,  made  by  master  as  well  in 

the  home  as  in  a  foreign  port, • 75 

master  personally  answerable  to,  unless,  Ac., 75 

lien  on  foreign  ship,  or  ship  owned  in  another  State,  in  favor  o^  given 

by  the  maritime  law, 76-79 

alaoon  the  fireight, 79 

given  by  the  local  law,  may  be  enforced  in  the  admiralty, 78 

no  lien  in  fkvor  of  arises  from  contract  with  the  owner, 80 

lien  in  favor  of,  in  case  of  a  domestic  ship  in  her  home  port^  if  entering 

under  a  foreign  guise, 81 

judidal  construction  of  the  State  laws  concerning, 82-103 

examination,  associate  justice  Nelsom's  decision  in  the  case  of  The 

•    Globe, 87-103 

exclusive  credit  by,  given  to  master,  a  waiver  of  lien, 103 

acceptance  in  absolute  payment  of  negotiable  note  outetanding,  a 

waiver, 103 

credit  given  not  a  waiver, 104 

lien  in  favor  of  shipwright  for  building,  enforceable  in  the  admiral^, .    104 
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Pj 

Medical  Attkhdamce  of  sick  seMDen^  a  duurge  upon  the  ship, 139 

MoMiTioM.    [See  Process  Mesne.] 

MoETOAoa,  pajable  out  of  surplus  proceeds, 56 

Musicians  employed  to  play  on  boerd  e  Tessel,  not  mariners,  . : 109 

Natioatiom,  RtLEs  OP.    [See  Collision.] 

O. 

Omps  Peobandi,  in  actions  on  contract  of  affinightment, 204 

in  cases  of  notice, ^ 232 

in  action  on  bottomry  bonds, 278 

in  actions  for  collision, 384^  394 

P. 

;Paet-owmee8  op  Ship,  title  oi,  how  acquired, 318 

tenants  in  common  and  not  joint  tenants, 318 

dispute  beetween  how  adjusted, 321-329 

rights  and  remedy  of  minor  owners, 321 

of  major  owners, 322 

of  equal  owners, 322 

right  of  minority  to  emply  ship  against  will  of  minority, 322 

power  of  the  admiralty  to  order  sale  of  vessel, 323 

Passbvoees,  contracts  for  conveyance  of^  cognizable  in  the  admiralty,.  26,  27,  n. 

carrier  liable,  though  conveyance  be  gratuitous, 257 

burden  of  proof  on  carrier, 259 

Peeishable  Goods,  court  empowered  to  order  sale  of^ 26 

Pilotage,  actions  for  cognizable  in  the  adminlty, 25,  296-301 

who  are  pilots, « 296 

state  laws  concerning,  adopted  by  Congress, 297 

constitutionality  of  act  of  Congress  adopting? 298 

rate  of  compensation  for, 300 

a  lien  on  the  vessel — when  not, 300 

action  for  csnnot  be  maintained  for  pilotiug  into  enemy's  port, 301 

P08SE88OET  AND  Petitoet  Actions,  cognizable  in  English  admiralty,  330-343 
jurisdiction  of  American  oouits  oC  admiralty  over,  maintained, 340 

R. 

Release,  under  seal  by  mariner,  not  conclusive  in  suit  for  wages, 159 
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Paob. 

Salyagx,  cases  of;  oognizable  in  the  admiralty, 32,  344 

who  may  become  salvors, 345 

when  seamen  may  become, 345 

pUots, 346 

passei^gers, 348 

apprentices  entitled  to, 349 

skves  not, 349 

ri^ts  of  soccessiTe  salvors, 349 

what  constitutes  a  salvage  service, 350 

exorbitant  exactions  for,  not  binding  on  owner  though  agreed  to, 352 

to  be  awarded  only  for  efective  services, 352 

when  service  performed  by  part  of  crew,  rest  to  share  in, 353 

actual  danger  necessaiy  to  constitute, 353 

amount  and  distribution  of  salvl^ge, 353^363 

prescribed  by  statute  in  cases  of  recapture,  in  other  cases  dis- 
cretionary,    353 

prindples  regulating  the  discretion  of  courts^ 353 

one-half  generally  allowed  in  cases  of  derelict, 360 

what  constitutes  derelict  or  qwui  derelict, 360 

in  cases  not  of  derelict, 362 

amount  not  to  be  affected  by  unforeseen  subsequent  events, 363 

to  be  borne  in  equal  proportions  by  ship  and  caigo, 363 

except  in  the  case  of  the  precious  metals,  &&, 362 

in  the  distribution  o^  owner  of  salvor  ship  entitied  to  share, 364 

freighter  not  entitled  to,  unless  being  present  he  consents  to  the 

performance  of  the  salvage  service, 367 

how  forfeited, 368 

in  actions  for,  officers  and  crew  of  salvor  ship  competent  witnesses,  368 

forms  of  remedy  for  the  recovery  o^ • 369 

co-salvors  to  join  in  theaction  for, 369 

SxARCH,  right  o^  its  extent, 457 

Sbizvrxs,  munidpal,  and  jure  betti^  distinctions  Jbetween, 454 

Shiptivo  Aetiolis,  to  be  signed  by  mariner— penalty  on  master  for  omis- 
sion,   117 

stipulations  in,  disadvantageous  to  seamen,  void, 148 

construction  6f  words  << or  elsewhere*  in, 150 

Suits,  master  o^  entitled  to  share  of  salvage  earned  l^, 349 

Spoliatioh  axd  Damage,  actions  for,  cognizable  in  the  admiralty, ....  32,  449 

definition  oi; 449 

asni  remedy  for,  not  merged  in  concomitant  piracy, 450 

captures  exdunvely  cognizable  in  courts  of  editor's  country, 450 

but  not  when  attended  by  violation  of  neutrality, 452 

60 
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T. 

iTTLK  TO  Sum,  i|— tiow€i;hddtobecopMaMb»Agifaiilij,,  SX-M 

ToBTv,  Mabise,  eogmable  ni  dw  adniiBltf t ^ 

•dminlljjiiriidietMMio^  cxtflsdii  toiajik*  VMCBHiifHiBd  wiAin^ 

lenee, ^ 

iH  fmfiinf  »f  fiMiiinjin, ^*5 

tortjooi  abdaetion  or  icdectioB  <if  ■Janr, 

TowAOB, « 28^ 

TftiAL  BT  JvftT,  ghnealij  act  <^F^mirf  26^1815^ <^ 

U. 


UsDzftWBrrsBSy  after  abandomiieiity  deemed 

and  eniject  to  the  wpoiMibflitiee  thereof  . 

UiiOK,  d  wfaat  nature,  and  for  wliat  purpoeea, 
leiponwbilttj'  of  ahip-omMr  aa  ooduboq 


ToTAOK,  doty  of  maeter  aa  to  commencrment  and 
wben  ended, 


w. 


138 


S»-M) 


195 
144 


Wjubfaox, 302-W 

regiolated  by  local  lawe, ^ 


INDEX,  475 

WHARriox  (Oontinued) : 

wharfinger  has  a  privileged  lien  for, 303 

whether  lien  wuyed  by  express  personal  contract? 303 

not  lost  by  remoTid  of  yessel  when  brought  back  without  force 

or  fraud, 304 

wharfinger  cannot  detain  yessel  arrested  by  admiralty  process, 304 

wharfinger's  lien  rather  a  common  law  than  a  maritime  lien, 304 

WoHXN,  serving  on  ship-board,  deemed  mariners, 107 
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